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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CITY OF POCATELLO, CITY OF IDAHO FALLS,
CITY OF BLISS, CITY OF BURLEY, CITY OF
CAREY, CITY OF DECLO, CITY OF DIETRICH,
CITY OF GOODING, CITY OF HAZELTON,
CITY OF HEYBURN, CITY OF JEROME, CITY
OF PAUL, CITY OF RICHFIELD, CITY OF
RUPERT, CITY OF SHOSHONE, CITY OF
WENDELL, and MCCAIN FOODS USA, INC.,

Petitioners,
VS.

IDAHO DEPARTMENT OF WATER
RESOURCES and GARY SPACKMAN, in his
capacity as Director of the Idaho Department of
Water Resources,

Respondents.

IN THE MATTER OF THE DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS HELD
BY AND FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN FALLS
RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND TWIN
FALLS CANAL COMPANY
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I, Maximilian C. Bricker, declare and state as follows:

1. Tam over the age of 18 and competent to testify. I have personal knowledge of the
facts set forth herein and, if called upon as a witness, I could and would competently testify
thereto. I am an attorney admitted to the bar of Idaho and am an attorney at Somach Simmons &
Dunn, P.C.

2. Tam an attorney of record for Petitioner City of Pocatello (“Pocatello”) in the above-
captioned action, as well as an attorney for Pocatello in proceedings before the Director
(“Director”) of the Idaho Department Water Resources (“IDWR” or “Department”) in Docket
No. CM-DC-2010-001.

3. Attachment 1 is a true and correct copy of the Department’s Order Denying
Appointment of Independent Hearing Olfficer and Motion for Continuance and Limiting Scope of
Depositions (“Discovery Order”), issued on May 5, 2023.

4. Attachment 2 is a true and correct copy of the Transcript of the Deposition of Matt
Anders, P.G., which took place on May 12, 2023. For convenience, relevant portions of the
Transcript have been highlighted.

5. Attachment 3 is a true and correct copy of the Transcript of the Deposition of
Jennifer Sukow, P.E., P.G., which took place on May 10, 2023. For convenience, relevant
portions of the Transcript have been highlighted.

6. Attachment 4 is a true and correct copy of Email Correspondence between Garrick
Baxter and Thomas J. Budge, dated May 16, 2023.

7. Attachment 5 is a true and correct copy of the District Court’s Decision and Order in

The Idaho Press Club, Inc. v. Ada County, Case No. CV 01-19-16277 (December 13, 2019).
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I declare under penalty of perjury under the laws of the State of Idaho that the foregoing
is true and correct.
DATED this 19th day of May, 2023.
SOMACH SIMMONS & DUNN, P.C.

Maximilian C. Bricker, ISB #12283
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19th day of May, 2023, I caused to be filed a true and
correct copy of the foregoing document via iCourt E-File and Serve, and upon such filing, the
following parties were served via electronic mail:

Idaho Dept. of Water Resources
file@idwr.idaho.gov
Garrick.baxter@idwr.idaho.gov
gary.spackman(@idwr.idaho.gov
sarah.tschohl@idwr.idaho.gov

John K. Simpson

MARTEN LAW LLP

P.O. Box 2139 Boise, ID 83701-2139
jsimpson(@martenlaw.com

Travis L. Thompson

MARTEN LAW LLP P.O. Box 63
Twin Falls, ID 83303-0063
tthompson@martenlaw.com
jnielsen@martenlaw.com

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

wkf@pmt.org

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
380 South 4th Street, Suite 103
Boise, ID 83702
cbromley@mchughbromley.com
cmchugh@mchughbromley.com
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Kathleen Marion Carr

US Dept. Interior

960 Broadway Ste 400

Boise, ID 83706
kathleenmarion.carr@sol.doi.gov

David W. Gehlert

Natural Resources Section Environment and
Natural Resources Division U.S. Department
of Justice

999 18th St., South Terrace, Suite 370
Denver, CO 80202

david.gehlert@usdoj.gov

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road

Boise, ID 83706-1234
mhoward@usbr.gov

Thomas J. Budge

Elisheva M. Patterson
RACINE OLSON

P.O. Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com
elisheva@racineolson.com

Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO,
PLLC

P.O. Box 50130

Idaho Falls, ID 83405
rharris@holdenlegal.com
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Robert E. Williams
WILLIAMS, MESERVY, &
LOTHSPEICH, LLP

P.O. Box 168

Jerome, ID 83338
rewilliams@wmlattys.com

Randall D. Fife

City Attorney

CITY OF IDAHO FALLS
P.O. Box 50220

Idaho Falls, ID 83405
rfife@idahofallsidaho.gov

Tony Olenichak
IDWR—Eastern Region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402

Tony.Olenichak@idwr.idaho.gov

Dylan Anderson

DYLAN ANDERSON LAW PLLC

P.O. Box 35
Rexburg, ID 83440

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
P.O. Box 3005

Idaho Falls, ID 83403
sjohns@olsentaggart.com
nolsen@olsentaggart.com
staggart(@olsentaggart.com

Corey Skinner
IDWR—Southern Region
1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033

corey.skinner@idwr.idaho.gov

William A. Parsons

PARSONS SMITH & STONE

P.O.Box 910
Burley, ID 83318
wparsons(@pmt.org

dylan@dylanandersonlaw.com

/s/ Maximilian C. Bricker
Maximilian C. Bricker, ISB #12283
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Attachment 1

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF DISTRIBUTION OF Docket No. CM-DC-2010-001
WATER TO VARIOUS WATER RIGHTS HELD
BY OR FOR THE BENEFIT OF A&B ORDER DENYING THE CITIES’
IRRIGATION DISTRICT, AMERICAN FALLS MOTION FOR APPOINTMENT
RESERVOIR DISTRICT #2, BURLEY OF INDEPENDENT HEARING
IRRIGATION DISTRICT, MILNER IRRIGATION | OFFICER AND MOTION FOR
DISTRICT, MINIDOKA IRRIGATION CONTINUANCE AND LIMITING
DISTRICT, NORTH SIDE CANAL COMPANY, SCOPE OF DEPOSITIONS
AND TWIN FALLS CANAL COMPANY

BACKGROUND

On April 21, 2023, the Director of the Idaho Department of Water Resources
(“Department”) issued his Fifth Amended Final Order Regarding Methodology for Determining
Material Injury to Reasonable In-Season Demand and Reasonable Carryover (“Methodology
Order”) as well as his Final Order Regarding April 2023 Forecast Supply (“As-Applied Order”).
The Methodology Order revises the nine steps used to determine material injury to members of
the Surface Water Coalition (“SWC”). The As-Applied Order predicts a shortfall for the 2023
irrigation season, which will result in mitigation requirements or curtailment for ground water
rights with priority dates junior to December 30, 1953.

Anticipating that one or more parties would request a hearing pursuant to Idaho Code
§ 42-1701A(3) in response to one or both of the orders, the Director also issued a Notice of
Hearing, Notice of Prehearing Conference, and Order Authorizing Discovery (‘“Notice of
Hearing”) on April 21, 2023. The Notice of Hearing scheduled a prehearing conference for
April 28, 2023, and an in-person evidentiary hearing on the Methodology Order and As-Applied
Order for June 6-10, 2023.

Immediately before the April 28, 2023 prehearing conference, the Cities of Bliss, Burley,
Carey, Declo, Dietrich, Gooding, Hazelton, Heyburn, Idaho Falls, Jerome, Paul, Pocatello,
Richfield, Rupert, Shoshone, and Wendell (collectively the “Cities”) filed a Motion for
Appointment of Independent Hearing Officer (“Motion to Appoint”) requesting that the Director
appoint an independent hearing officer to preside over the hearing set for June 610, 2023. The
Cities also filed a Motion for Continuance, asking the Director to continue the evidentiary
hearing “until a date in December or January 2024 . . ..” Mot. for Continuance at 8.

The prehearing conference was held on April 28, 2023. During the prehearing
conference, the Cities presented argument in support of their Motion for Continuance. The Idaho
Ground Water Appropriators, Inc. (“IGWA”), Bonneville-Jefferson Groundwater District, and
McCain Foods orally moved to join the Cities’ Motion for Continuance. The SWC opposed the
Cities’ motion, arguing the hearing should remain as scheduled on June 6-10, 2023. The
Director orally denied the Cities’ request to delay the hearing until December or January 2024
ORDER DENYNG THE APPOINTMENT OF AN INDEPENDENT HEARING OFFICER
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but left open the possibility of moving the hearing dates to another week in June. This order
memorializes the Director’s oral ruling.

ANALYSIS
A. Motion for Continuance.

The Cities request that the hearing, currently scheduled for June 610, 2023, be delayed
approximately six months. Mot. for Continuance at 8. The Cities assert additional time is
needed to conduct discovery, prepare witnesses, properly evaluate the updated Methodology
Order and As-Applied Order, and because one of its attorneys (Ms. Candice McHugh) will be
unable to appear in person June 6-10. Id. at 4—6. The Cities further assert the Director should
grant its request because no exigency exists given the above-average snowfall this year. Id. at
6-8.

During the April 28, 2023 prehearing conference, the Director orally denied the Cities’
request to move the hearing to December or January 2024 but offered limited flexibility
regarding the June hearing dates. The Director stated he was willing to move the hearing
anytime within the first three weeks of June 2023 if all the parties agreed to move the hearing. In
response to the Cities’ claims of being surprised by the changes, the Director observed that last
fall the Department conducted multiple presentations regarding possible amendments to the
Fourth Amended Final Order Regarding Methodology for Determining Material Injury to
Reasonable In-Season Demand and Reasonable Carryover (“Fourth Methodology Order”). The
Director also reminded the parties he had, multiple times, publicly expressed his intention to
revisit the Fourth Methodology Order. In denying the Cities’ request, the Director emphasized
his court-ordered obligation to timely predict water supplies and issue orders timely to ensure
senior water right holders are protected. The Director reaffirms his denial of the Cities’ Motion
for Continuance but remains willing to move the hearing within the first three weeks of June
2023 if the parties file a stipulated motion requesting a change.!

B. Motion to Appoint an Independent Hearing Officer.

The Cities move the Director to appoint an independent hearing officer pursuant to Idaho
Code § 42-1701A(2), which states in relevant part that “[t]he director, in his discretion, may
direct that a hearing be conducted by a hearing officer appointed by the director.” (Emphasis
added). Accordingly, the Director has the discretion to grant or deny the Cities’ request.

In support of the Motion, the Cities argue that “the only evidentiary hearing of any
magnitude” in the SWC delivery call proceedings occurred in 2008 when former Idaho Supreme
Court Chief Justice Gerald Schroeder was appointed to serve as a hearing officer. Motion to
Appoint at 3—4. The Cities assert that the updated Methodology Order constitutes a “sea-change”

! At the April 28, 2023 prehearing conference, Ms. McHugh asked that she be allowed to participate in the
hearing remotely if the Director was going to keep the June hearing date. The Director granted Ms.

McHugh’s request to appear at the hearing remotely in his Scheduling Order and Order Authorizing
Remote Appearance at Hearing (issued May 2, 2023).
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and that “the Methodology Order fails to update data as to SWC irrigation efficiencies, irrigation
practices, irrigated area, among other topics that will need to be addressed at an evidentiary
hearing with a fully developed record.” Id. at 4. The Cities argue that it has been 15 years since
“an evidentiary hearing of any consequence has taken place,” and recommend that an
independent hearing officer be appointed to hold this upcoming evidentiary hearing. Id. at 5.
The Cities suggest the Department has established a “practice” of appointing an independent
hearing officer in the SWC delivery call and encourages the Director to continue with this
“practice.” Id.

The Director declines to grant the Cities’ request to appoint an independent hearing
officer. The Director has held many evidentiary hearings related to conjunctive administration of
water rights. For example, the Director held a multi-day evidentiary hearing in the Rangen
delivery call matter. See Rangen, Inc. v. Idaho Dep't of Water Res., 159 Idaho 798, 801, 367
P.3d 193, 196 (2016) (“IDWR Director Gary Spackman (‘Director’) presided over an evidentiary
hearing.””). The Director held a multi-day evidentiary hearing in the Basin 37 administrative
matter. See Final Order, In re Basin 37 Administrative Proceeding, No. AA-WRA-2021-001
(Idaho Dep't of Water Res. June 28, 2021) (The Director presided over evidentiary hearing held
June 7-12, 2021).

The Director has held evidentiary hearings related to mitigation plans in the SWC
delivery call matter. See Am. Final Order Re. Compliance with Approved Mitigation Plan, /n re
IGWA'’s Settlement Agreement Mitigation Plan, No. CM-MP-2016-001 (Idaho Dep't of Water
Res. April 24, 2023). Significantly, the Director has held an evidentiary hearing on previous
updates to the methodology order. See Am. Final Order Re. Method. for Determ’g Material
Injury to Reasonable In-Season Demand & Carryover.

These examples are just a few of the many administrative hearings the Director has held.
As these examples illustrate, there is no fixed practice of appointing a hearing officer in this or
other contested administrative matters. The Director has presided over many evidentiary
hearings related to significant water administration issues and is able to preside over the
upcoming evidentiary hearing.

Furthermore, time is of the essence given that the As-Applied Order predicts a shortfall
for the 2023 irrigation season resulting in mitigation requirements or curtailment for ground
water rights junior to December 30, 1953. The urgency for water administration mandates a
timely decision because “[w]hen a junior appropriator wrongfully takes water that a senior
appropriator is entitled to use, there is often the need for very prompt action.” Clear Springs
Foods, Inc. v. Spackman, 150 Idaho 790, 815, 252 P.3d 71, 96 (2011); see also IGWA v. Idaho
Dep’t of Water Res., No. CV27-22-00945 (Jerome Cnty. Dist. Ct. Idaho).

The Director is thoroughly familiar with all aspects of the Methodology Order and the
As-Applied Order and is the person in the best position to preside over this matter and consider
the arguments raised by the parties. Appointing an independent hearing officer would
unreasonably delay the proceedings and delay administration of hydraulically connected surface
and ground water rights.

ORDER DENYNG THE APPOINTMENT OF AN INDEPENDENT HEARING OFFICER
AND MOTION FOR CONTINUANCE AND LIMITING SCOPE OF DEPOSITIONS —Page 3



C. Scope of Depositions of Department Employees

During the prehearing conference, the Director also identified Matthew Anders and
Jennifer Sukow as the witnesses that will testify on behalf of the Department at the hearing to
explain the facts and information the Department considered in updating the Methodology Order
and As-Applied Order. Questions were raised regarding the appropriate scope of the
depositions. As indicated at the prehearing, the deposition process is not an opportunity for
parties to question Department employees about the Director’s deliberative process related to
legal and policy considerations. The Methodology Order clearly explains the Director’s views
regarding the legal and policy considerations on the issues like why the Director is updating the
methodology order and steady-state vs. transient-state modeling. Rule 521 of the Department’s
Rules of Procedure states: “The presiding officer may limit the type and scope of
discovery.” IDAPA 37.01.01.521. Accordingly, the Director will limit the scope of the
depositions to preclude questions regarding the Director’s deliberative process on legal and
policy considerations.

ORDER

Based on the forgoing discussion, IT IS HEREBY ORDERED that the Coalition of Cities’
Motion for Continuance is DENIED. The Director will consider moving the hearing to other
dates within the first three weeks of June 2023 if the parties file a stipulated motion requesting
the change.

IT IS FURTHER ORDERED that the Coalition of Cities’ Motion for Appointment of
Independent Hearing Officer is DENIED.

IT IS FURTHER ORDERED that the scope of any deposition of a Department employee
will preclude questions regarding the Director’s deliberative process on legal and policy

considerations.
1ty

Gary Spa@(maﬁ
Director

DATED this 5th day of May 2023.
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stschohl
Gary Spackman


CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 5th day of May 2023, the above and foregoing, was
served by the method indicated below, and addressed to the following:

John K. Simpson
MARTEN LAW LLP

P.O. Box 2139

Boise, ID 83701-2139
jsimpson@martenlaw.com

X
X

U.S. Mail, postage prepaid
Email

Travis L. Thompson
MARTEN LAW LLP

P.O. Box 63

Twin Falls, ID 83303-0063
tthompson@martenlaw.com
jnielsen@martenlaw.com

XX

U.S. Mail, postage prepaid
Email

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

wkf@pmt.org

XX

U.S. Mail, postage prepaid
Email

Thomas J. Budge

Elisheva M. Patterson
RACINE OLSON

P.O. Box 1391

Pocatello, ID 83204-1391
tj@racineolson.com
elisheva@racineolson.com

XX

U.S. Mail, postage prepaid
Email

David W. Gehlert

Natural Resources Section

Environment and Natural Resources Division
U.S. Department of Justice

999 18th St., South Terrace, Suite 370
Denver, CO 80202

david.gehlert@usdoj.gov

XX

U.S. Mail, postage prepaid
Email

Matt Howard

US Bureau of Reclamation
1150 N Curtis Road
Boise, ID 83706-1234
mhoward@usbr.gov

XX

U.S. Mail, postage prepaid
Email

Sarah A Klahn

Somach Simmons & Dunn
1155 Canyon Blvd, Ste. 110
Boulder, CO 80302
sklahn@somachlaw.com

dthompson@somachlaw.com

XX

U.S. Mail, postage prepaid
Email
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Rich Diehl

City of Pocatello
P.O. Box 4169
Pocatello, ID 83205
rdiehl@pocatello.us

XX

U.S. Mail, postage prepaid
Email

Candice McHugh

Chris Bromley

MCHUGH BROMLEY, PLLC
380 South 4th Street, Suite 103
Boise, ID 83702
cbromley@mchughbromley.com
cmchugh@mchughbromley.com

XX

U.S. Mail, postage prepaid
Email

Robert E. Williams

WILLIAMS, MESERVY, & LOTHSPEICH, LLP
P.O. Box 168

Jerome, ID 83338

rewilliams@wmlattys.com

XX

U.S. Mail, postage prepaid
Email

Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
P.O. Box 50130

Idaho Falls, ID 83405

rharris@holdenlegal.com

XX

U.S. Mail, postage prepaid
Email

Randall D. Fife

City Attorney, City of Idaho Falls
P.O. Box 50220

Idaho Falls, ID 83405
rfife@idahofallsidaho.gov

XX

U.S. Mail, postage prepaid
Email

Skyler C. Johns

Nathan M. Olsen

Steven L. Taggart

OLSEN TAGGART PLLC
P.O. Box 3005

Idaho Falls, ID 83403
sjohns@olsentaggart.com
nolsen@olsentaggart.com
staggart@olsentaggart.com

XX

U.S. Mail, postage prepaid
Email

Dylan Anderson

Dylan Anderson Law PLLC
P.O. Box 35

Rexburg, Idaho 83440

dylan@dylanandersonlaw.com

XX

U.S. Mail, postage prepaid
Email

Tony Olenichak

IDWR—Eastern Region

900 N. Skyline Drive, Ste. A
Idaho Falls, ID 83402
Tony.Olenichak@idwr.idaho.gov

Email
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Corey Skinner
IDWR—Southern Region = Email
1341 Fillmore St., Ste. 200
Twin Falls, ID 83301-3033
corey.skinner@idwr.idaho.gov

COURTESY COPY TO:
William A. Parsons XI  Email
PARSONS SMITH & STONE
P.0.Box 910

Burley, ID 83318
wparsons@pmt.org

Sarah Tscho
Paralegal
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Attachment 2

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF | DAHO
I N THE MATTER OF DI STRI BUTI ON CF )
WATER TO VARI QUS WATER RI GHTS )
HELD BY OR FOR THE BENEFI T OF A&B ) DOCKET NO
| RRI GATI ON DI STRI CT, AMERI CAN ) CM DC-2010- 001
FALLS RESERVAO R DI STRI CT #2, )
BURLEY | RRI GATI ON DI STRI CT,
M LNER | RRI GATI ON DI STRI CT
M NI DOKA | RRI GATI ON DI STRI CT,

)
)
)
NORTH SI DE CANAL COVPANY, AND )
TWN FALLS CANAL COVPANY )

)

DEPCSI TI ON OF MATTHEW ANDERS, P. G
MAY 12, 2023

REPORTED BY:
ANDREA L. CHECK, CSR No. 748, RPR, CRR
Not ary Public



Distribution of Water to Various Water Right

Matthew Anders, PG

Held by or for the Benefit of A& B Irrigation District May 12, 2023
Page 2 Page 4

1 THE DEPOSI TI ON OF MATTHEW ANDERS, P. G, was | 1 APPEARANCES  (Continued)
2 taken on behal f of the Various Water Users, at the | 2
3 offices of IDWR, |ocated at 322 East Front Street, 6th 3 For the Surface Water Coalition, Twin Falls Canal
4 Fl oor, Boise, |daho, conmencing at 9:06 a.m, on | 4 Conpany, North Side Canal Conpany, and Mlner Irrigation
5 May 12, 2023, before Andrea L. Check, Certified 5 District, A&B, Burley Irrigation District:
6 Shorthand Reporter and Notary Public within and for the | 6 Marten Law
7 State of ldaho, in the above-entitled matter. 7 BY MR JOHN K. SI MPSON, ESQ
8 APPEARANCES: 8 101 South Capitol Boul evard, Suite 305
9 For the City of Pocatell o: 9 Boi se, |daho 83702

10 (Appeari ng Renotel y) 10 j si npson@art enl aw. com

11 Somach Si mons & Dunn, P.C. 11 For the Mnidoka Irrigation District, AFRD#2:
12 BY MS. SARAH A. KLAHN, ESQ 12 Fl etcher Law O fice

13 1155 Canyon Boul evard, Suite 110 13 BY MR W KENT FLETCHER, ESQ

14 Boul der, Col orado 80302 14 1200 Overl and Avenue

15 skl ahn@omachl aw. com 15 Burl ey, lIdaho 83318-0248

16 For the Cities of Bliss, Burley, Carey, Declo, Dietrich, |16 wkf @nt . org

17  ooding, Hazelton, Heyburn, Jerone, Paul, Richfield, |17 For the Departnment of Water Resources:

18 Rupert, Shoshone, and Wendel | : 18 Ofice of the Attorney Ceneral

19 (Appeari ng Renotel y) 19 I daho Departnent of Water Resources
20 McHugh Brom ey, PLLC 20 BY MR GARRI CK L. BAXTER, ESQ

21 BY Ms. CANDICE M MHUGH, ESQ 21 322 E. Front Street, Suite 648

22 380 South 4th Street, Suite 103 22 Boi se, |daho 83720-0098

23 Boi se, |daho 83702 23 garrick. baxt er @ dwr . i daho. gov

24 cnchugh@mrchughbr onl ey. com 24 Al so Present:

25 25 Heat her Ri ce

Page 3 Page 5

1 APPEARANCES (Continued) | 1 APPEARANCES (Continued)
2 2
3 For 1daho Ground Water Appropriators, Inc.: 3 Also Present Renptely:
4 (Appeari ng Renotel y) 4 Al an Jackson
5 Raci ne O son, PLLP 5 Sophi a Si gst edt - Lynker
6 BY MR THOVAS J. BUDGE, ESQ 6 Thane Ki ndred
7 & MB. ELI SHEVA M PATTERSQN, ESQ 7 Jaxon Hi ggs
8 201 East Center Street 8 Bryce Cont or
9 Pocatel |l o, |daho 83201 9 Dave Shaw

10 tj @aci neol son. com 10 Dave Col vin

11 el i sheva@ aci neol son. com 11 Jay Barl ogi,

12  For Bonneville-Jefferson Gound Water District: |12 Charl es Brockway

13 O sen Taggart, PLLC 13 Greg Sullivan

14 BY MR SKYLER C. JOHNS, ESQ 14

15 P. O Box 3005 15

16 | daho Falls, |daho 83403 16

17 sj ohns@l sent aggart.com 17

18 For Bi ngham Ground Water District: 18

19 Dyl an Anderson Law 19

20 BY MR DYLAN K. ANDERSON, ESQ 20

21 P.O. Box 35 21

22 Rexburg, 1daho 83440 22

23 dyl an@y!l anander sonl aw. com 23

24 24

25 25

M & M Court Reporting Service
(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)

(1) Pages2-5
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1 EXHI BI TS (Continued) 1 PROCEEDINGS
2
3 Exh 14 - Proposed Modification to Method 100 g MATTHEW ANDERS, P.G.,
4 for Determining Reasonable 4 first duly sworn to tell the truth relating to said
5 I n- Season Demand for the Surface 5 cause, testified as follows:
6 Water Coalition: Use of the Near 6
7 Real Time METRIC 7 MR.BAXTER: So, Sarah, before we get started
8 Bxh 15 - Coments on 2022 | DVR Staff 1451 8 today -- and | understand we are on the record now --
9 Recommendati ons Memorandum Dated | g |'d |ike to lay some foundation, similar to like | did
10 1716/ 23 10 at our last deposition.
11 Exh 16 - Evaluation of Method for 151 111 On May 5th, 2023, the Director issued an order
12 Determ ning Material Injury to |12 limiting the scope of discovery in this proceeding. He
13 Reasonabl e I n-Season Demand and |13 precluded discovery regarding the Director's
14 Reasonabl e Carryover: April and |14 deliberative processon legal and policy considerations.
15 July Forecast Supply, Dated 15 Asthe Director discussed at the April 20th status
16 11/ 17/ 22 16 conference, he relied upon staff to help with technical
17 Exh 17 - Proposed Modification to Method 170 |17 matters, so the Director has made staff available to
18 for Determ ning Reasonabl e 18 answer questions related to technical matters.
19 I n-Season Demand for the Surface |19  Pleasebeawarethat if counsel starts asking
20 Water Coalition: Use of Near Real |20 questions about the Director's deliberative process on
21 Time METRIC. Presented by Ethan |21 legal and policy matters, | will object and instruct the
22 Geisler, Kara Ferguson, & Matt |22 Witnessnot to answer the question. Please also be
23 Anders, Dated Decenber 1st, 2022 |23 awarethat the witnesses have been instructed not to
24 24 provide documents related to the Director's deliberative
25 25 process.
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1 Sothat'sthe foundation | wanted to lay this 1 Q. Okay. Sothere areafew baselinerules. One
2 morning, Sarah. So | believe you're the one leading off 2 isif you don't understand my question, please ask me to
3 today. 3 rephraseit or clarify. If you answer my question, I'm
4  MS.KLAHN: That'sright. 4 going to assume that you understood it.
5 MR.BUDGE: Hey, Sarah, can | ask aquick 5 A second is one that Andrea referred to before
6 question of Garrick? 6 wewent ontherecord, whichis: Let'stry not to talk
7  MS. KLAHN: Sure. 7 over each other. Sometimesin the heat of questioning
8 MR.BUDGE: Garrick, could you define on the 8 that happens, but let's do our best not to do that.
9 record what is encompassed in the deliberative process? 9 Because shelll yell at both of us, and we don't want
10 MR.BAXTER: Well, TJ, generdly, it'sthe -- 10 that.
11 any information related to the communications with the 11 Thethird thing isto make sure that if
12 Director related to his considerations of legal and 12 ther€'s-- you know, if you need to take a break or
13 policy issues and information that would have supported |13  something, you just heed to ask to take a break, but
14 hisdecisionsrelated to legal and policy issues. 14 therewon't be any breaks while there's a question on
15  Now, please be aware, there might be other 15 thetable. Soyou can't stop and confer with Garrick in
16 thingsthat, aswego aong, | identify that might also 16 the middle of aquestion or something like that. If you
17 fal into that, but generally, | think that's a good 17 need to take a break, we will take a break after you
18 starting point. 18 finish answering the question.
19 MR. BUDGE: So you'll beinstructing the 19 Does that make sense?
20 deponent not to identify information that he shared with |20 A. Yes, | understand.
21 the Director if you consider that to be part of the 21 Q. Mr. Anders, how long have you worked at the
22 deliberative process? 22 Department of Water Resources?
23 MR.BAXTER: Yes. 23 A. I'veworked -- | started in 2004, so I've been
24 MR.BUDGE: Okay. Thank you. 24 herealittle over 18 years.
25  MS. KLAHN: Well, Garrick, since were al 25 Q. And canyou just run through, quickly, what
Page 11 Page 13
1 starting out with this, I'll just say that we don't 1 your different positions have been there?
2 agree with that objection. And so | don't want you to 2 A. | started as a contractor in the GIS section.
3 think that I'm trying to be combative. We are going to 3 | worked as a hydrogeologist in the well section. |
4 create arecord today that would support seeking some 4 worked as a hydrologist in the hydrology section. And
5 extraordinary relief from thiskind of limitation. So | 5 then | became a supervisor in the hydrology section.
6 may ask questions that | understand you will object to, 6 And I'm currently the technical services bureau chief,
7 butit'sin aid of creating that record so that we can 7 whichisthe supervisor of the hydrology and the GIS
8 takeit up. So just so you know. 8 section.
9 MR. BAXTER: Understood. 9 Q. Okay. Wasyour -- what degrees do you hold
10 EXAMINATION 10 from college or higher education?
11 QUESTIONSBY MS. KLAHN: 11 A. | haveabachelor of artsin geology from
12 Q. All right. Good morning, Mr. Anders. 12 Gustavus Adolphus College, and | have a master's of
13 Could you state your name for the record, 13 sciencein geology from Utah State University.
14 please. 14 Q. When did you graduate with your BA?
15 A. My nameis Matt Anders. 15 A. 1992
16 MR. BAXTER: And, Matt, you're going to have 16 Q. Andwhen did you get your master's?
17 to speak up today. 17 A. 2003.
18 THE WITNESS: Louder? Were you able to hear 18 Q. Soright before you came to work for the
19 me, or should | do it again? 19 Department?
20 Q. (BY MS.KLAHN) No, no. | could hear you. 20 A. Yes, acoupleof years beforel came.
21 And could you spell that, please? 21  Maybe -- yeah, just a couple years.
22 A. M-at-t, A-n-d-e-r-s. 22 Q. And what did you do between '92 and 2000 --
23 Q. Okay. Mr. Anders, have you had your 23 and starting your -- what did you do between undergrad
24  deposition taken before? 24 and graduate school ?
25 A. | havenot. 25 A. | worked as an environmental specialist for an
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1 Indian tribe for a couple of years. | went in the Peace 1 documents, memoranda, reports, analyses or notesrelied
2 Corpsand wasin Kazakhstan for two years. | workedin | 2 on by the Department to prepare the December 23rd, 2022,
3 consulting for a couple of years. 3 recommendations related to the technical work group.”
4 MS. KLAHN: Okay. Andrea, could you hand the 4 Do you have an understanding of what that
5 witness -- or whoever is handling the deposition 5 universe of documents would be?
6 exhibits -- could somebody hand the witness the joint 6 A. Yes
7 notice of deposition duces tecum. 7 Q. Didyou bring any documentsthat are
8 COURT REPORTER: Y eah, just a second. 8 responsiveto that?
9 MS. KLAHN: It will be Exhibit 1. 9 A. | did provide documents.

10 MS. McHUGH: Sarah, do we want to have our 10 Q. You've brought them with you?

11 deposition exhibits be chronological from Jennifer's or 11 A. DidI? | don't know. | provided them to

12 do you want to have brand-new numbersfor this 12 legal counsel. | don't know where they are.
13 deposition? 13 Q. Oh, okay.
14 MS. KLAHN: | don't know. 1'm open. What do 14 MR. BAXTER: So, Sarah, just to help out with
15 you think? 15 regardsto thisone: Matt, the Department has provided
16 MS. McHUGH: | think it makes sense to have 16 documentsthat were uploaded to IDWR's website. Are
17 them not have duplicate exhibit numbers. So | think we |17 those the documents that you're discussing that are as
18 would end with the last exhibit in Jennifer's, which 18 itoutlineson here: "Notesrelied on by the Department
19 I'll haveto look up hererea quick. 19 to prepare the December 23rd, 2022, Summary of
20 MS. KLAHN: Wdll, | think Andrea has them 20 Recommended Technical Revisions to the 4th Amended Final
21 there. 21 Order Regarding Methodology For Determining Material
22 So, Andrea, can you label this as the next 22 Injury to Reasonable in-Season Demand and Reasonable
23 consecutive number after the last exhibit wemarkedat |23 Carryover for the Surface Water Coalition"?
24 Jennifer Sukow's deposition, please. 24 THE WITNESS: | guess I'm confused. |
25 COURT REPORTER: Yeah, | believeit's 10. 25 provided two sets of documents. | don't know where they
Page 15 Page 17
1 (Exhibit 10 marked.) 1 went or what -- do you know what | mean? When you say
2 Q. (BY MS. KLAHN) Matt, have you been handed 2 they're uploaded, | didn't upload them. | don't know.
3 what's been marked Exhibit No. 10? 3 MR. BAXTER: Arethey available on the
4 A. Yes. 4 website?
5 Q. Couldyou identify this document, please? 5 THE WITNESS: | think so.
6 A. Itsays, "Document No. CM-DC-2010-001 Joint 6 Q. (BY MS.KLAHN) Okay. Thosewould have been
7 Notice of Deposition Duces Tecum of Matthew AndersP.G." | 7 provided in advance of our deposition today, | assume;
8 Q. Okay. Andthenif you'd turn to page -- well, 8 correct?
9 first of all, have you seen this document before? 9 A. Yeah
10 A. Yes, | have. 10 Q. Okay. Did you bring anything in addition to
11 Q. Could you turnto page 4. 11 whatever you've previousy provided to be uploaded on
12 A. Okay. 12 thewebsite?
13 Q. Who showed you this document? 13 MR. BAXTER: Now, Sarah, not to jump in, but,
14 A. | wasprovidedit by legal counsel. 14 Maitt, let me help out here.
15 Q. Didyou talk about the contents of this 15 THE WITNESS: Okay.
16 document with legal counsel? 16 MR. BAXTER: | believe you had identified
17 A. Yes. 17 documents that were responsive to some of these
18 Q. Solet'slook at thelist starting on page 4. 18 questions, and | had provided them on athumbdrive here.
19 Andwhat I'm going to ask you is simply whether you 19 And we can open those up and show those documents to
20 produced any materials related to each of these 20 everybody here in the room and online, but are those
21 enumerated paragraphs. I'm going to start with that, 21 responsiveto -- the documents that you provided me last
22 and then we'll come back to asking questions about them. |22 night, are those responsive to this particular question?
23 | just want to know what you might have brought with 23 THE WITNESS: Yes. That was my confusion,
24 you. 24 what documents were which, were we talking about. Yes,
25 So the first paragraph relatesto "All 25 what | provided you isresponsive to this. What threw
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1 me off wasthe question: Arethey on the webpage or 1 Are any of the materials that Garrick was just
2 havethey been provided? | don't know. 2 talking about on that thumbdrive responsive to paragraph
3 MR. BAXTER: Okay. Fair enough. 3 No.2?
4 MS. KLAHN: Garrick, maybe during a break you 4 A. Yes
5 could -- arethere alot of documents? How many arewe | 5 Q. Okay. Paragraph No. 3, any documents
6 talking about? 6 responsive to the Department's decision to include
7 MR. BAXTER: So there's two caches of 7 transient modeling in the Fifth Methodology Order?
8 documents. They're the documents that we've previousy | 8 A. No, | did not provide anything. That would be
9 posted to the website that were provided with regardsto | 9 from Jennifer Sukow.
10 thenotice. Andthen Matt hasidentified additional 10 Q. Okay. Paragraph 4, "documents, memoranda,
11 documents that are responsive, it's my understanding, to |11  reports, analyses, or notes related to the Department's
12 some of these questions. And we havethem on a 12 review of information submitted by Greg Sullivan and/or
13 thumbdrive here, and we can pull them up and do ashare |13  Spronk Water Engineersto IDWR and the Technical Work
14 screen, and he can walk through those documentswith |14 Group in late 2022 and early 2023."
15 folksas-- it's my understanding, aswe get to a 15 Are any of the documents you brought with you
16 question that it's responsive to that particular 16 today related to the Department's review of that
17 question. 17 information?
18 MS. KLAHN: So are we talking about alot of 18 A. Yes.
19 documents that would have been thingswe haven't seen |19 Q. Okay. Paragraph 5, the same category except
20 before? 20 relating to information submitted by Sophia Sigstedt for
21 MR. BAXTER: A fair number. And, you know, 21 IGWA?
22 they'relike Excel spreadsheets. Matt also prepared 22 A. Yes
23 some notes for himself with regards to his testimony 23 Q. Paragraph 6, "documents or memoranda, reports,
24 heretoday, that those are included aswell. And an 24 analyses, reports related to other potential Baseline
25 email with regards to those notes should be going out 25 Year(s) for usein the Fifth Methodology Order other
Page 19 Page 21
1 here--thereitisfinaly. Actualy, an email with 1 thanthe 2018 baseline year"?
2 regardsto those notes just went out to the parties. 2 A. Yes
3 MS. KLAHN: Okay. Very good. Thank you. 3 Q. "All documents, memoranda, analyses, or notes
4 MR. SIMPSON: Excuse me. Sarah, if | could, 4 related to the authorized and actual irrigated area of
5 thisisJohn. Just to clarify, when you say "notes," is 5 the Surface Water Coalition members'?
6 that everything on the thumbdrive? Isthat what you're 6 A. Yes
7 saying? 7 Q. Any documents?
8 MR. BAXTER: There are other things on the 8 A. Yes. Sorry.
9 thumbdrive. For example, Excel spreadsheets, whichare | 9 Q. That'sokay. "All documents, memoranda,
10 solargewe-- 10 reports, analyses, or notes related to SWC member
11 MR. SIMPSON: Couldn't put those in an email ? 11 groundwater pumping and other sources of water available
12 MR. BAXTER: Yeah. 12 tothe SWC members'?
13 MR. SIMPSON: All right. Sorry, Sarah. 13 A. For thefirst haf of that, the SWC member
14  Thanks. 14 groundwater pumping, we're working on gathering
15 MS. KLAHN: Oh, no, that's okay. 15 materialsfor that. For the second half of that, the
16 Q. (BY MS. KLAHN) Weéll, let's keep going through 16 other sources of water available, it's unclear to me
17 theligt, and then we'll take a second to think about 17 what isbeing sought.
18 how to evaluate the materials that you've brought along |18 Q. Okay. Basically, because the district court
19 that are new. 19 and Supreme Court decisions that form the framework for
20 All right. So the second paragraph refers to 20 the methodology -- I'll ask you to accept this. | know
21 "documents, memoranda, reports, notes related to the 21 you're not alawyer -- but the source of this question
22 Department's decision to exclude from the Fifth 22 iswhat we understand to be the legal framework for the
23 Methodology Order: Near Real Time METRIC for 23 methodology order, and that includes the Director's
24 determining Crop Water Need; April and July Regressions |24 obligation to evaluate whether the Surface Water
25 used to predict natural flow supply." 25 Coadlition is using sources other than their decreed
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1 surface water rightsto satisfy irrigation. And that 1 thoserelated to the Director's deliberative process.
2 would -- considering those sources would, potentially, 2 Q. Okay. Let mejust stop there and ask about
3 reduce the amount of surface water required or to meet 3 that.
4 irrigated demand. 4 So when you say you have not provided
5 So | don't know if there's any other sources 5 documentsrelated to the Director's deliberative
6 than groundwater and surface water. | understand your 6 process, are you aware that there are such documents?
7 confusion about the last half of that, but that's what 7 A. Related to hisddiberative process?
8 that was getting at. 8 Q. Yes
9 Does that make sense? 9 A. Thereare documents, yes.
10 A. |think so. 10 Q. Okay. And were those documents created by
11 Q. Okay. With that explanation, do you think 11 members of the Department or members -- employees of the
12 there€'sany other information that you're aware of which |12 Department?
13 would be responsive to thisthat would bein additionto |13 A. Yeah, | think that's all internal people
14 the materialsthat you said you're gathering related to 14 working on that stuff.
15 groundwater pumping of Surface Water Coalition members? |15 Q. And those were materials that were developed
16 A. Canyou repeat the question? 16 during the course of the -- from the time of the
17 Q. Yes. Sowiththat explanation, do you think 17 Director's announcement last fall in 2022 that he was
18 there'sany other information you're aware of which 18 going to update the Fourth Methodology Order until the
19 would be responsive to the second half, I'll cal it, of 19 time that the Fifth Methodology Order was released,
20 paragraph 8 that would be materialsin additiontowhat |20 would that be the time frame in which those documents
21 you're gathering related to groundwater pumping of 21 would have been created?
22 Surface Water Coalition members? 22 A. Sorry, I'm rereading the question. Yeah, |
23 A. Possibly. | don't know exactly everything the 23 Dbelieve that isthe correct time frame.
24 Department has. We may have something that would be |24 Q. Okay. Do you have realtime there?
25 related to the second half. 25 A. What do you mean "realtime"?
Page 23 Page 25
1 Q. Okay. What would that be, in general terms? 1 Q. Do you have the transcript? Y ou can seethe
2 A. | guessI'm thinking groundwater-related water 2 transcript in front of you?
3 rightsor thingslikethat, or | think -- that indicate 3 A. | have apaper copy of the order.
4 if there are groundwater rights within the place of use 4 Q. Oh, of Exhibit 10?
5 of the Surface Water Coalition. That'swhat I'm 5 A. Yes. That'swhat I'mlooking at, yes.
6 thinking of. Welikely have something like that. 6 Q. Yousad you were rereading the question, so |
7 Exactly what it is, I'm not sure. 7 wasjust wondering if you were --
8 Q. Okay. Atthistime, isthere any effort being 8 A. Oh, I'msorry, I'm rereading the order.
9 madetoidentify and collect that material, do you know? | 9 Q. No, that'sokay. You could very well have the
10 A. Not yet, no. 10 redtime transcript there, so that'sfine. | do.
11 Q. No. 9, "All documents, memoranda, reports, 11 That'show come | could reread you the question a minute
12 analyses, or notesrelated to the analysis of reasonable 12 ago.
13 carryover for the SWC members'? 13 All right. Paragraph 11, "All documents,
14 A. | have provided everything that is not related 14 memoranda, reports, analyses of an average of multiple
15 tothe deliberative process of the Director. 15 yearsfor consideration on the Base Line Y ear(s) and
16 Q. Okay. Andwhen you say you've provided, it's 16 associated hindcast in the Base Line Y ear(s) shortfall.”
17 onthe thumbdrive that Garrick referenced? 17 Arethere any materials like that on the
18 A. Yes. Sorry, yes. 18 thumbdrive?
19 Q. Paragraph 10, "materials presented at 19 A. Yes. | provided materials except for the
20 technical meetings, all analyses, reports, data sets, or 20 materialsthat are part of the Director's deliberative
21 other materials evaluated, examined, or developed in 21 process.
22 connection therewith,” referring back to paragraph 9. 1 |22 Am | talking loud enough?
23 think it's an extension of paragraph 9. 23 Q. | can hear you, yeah.
24 The same answer? 24 A. |fed likeI'mreally quiet. I'll do better.
25 A. Yes, | have provided documents, except for 25 THE WITNESS: Can you hear me?

M & M Court Reporting Service

(6) Pages 22 - 25

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Distribution of Water to Various Water Right

Matthew Anders, PG

Held by or for the Benefit of A& B Irrigation District May 12, 2023
Page 26 Page 28
1 COURT REPORTER: | can hear you, but you are 1 | mean, if there's 200 documents on that
2 quiet. 2 thumbdrive, that doesn't seem like something that we're
3 THE WITNESS: | will do better. It seemslike 3 going to be able to get through efficiently today. If
4 I'm-- okay. 4 theresfive, that's awhole other matter. If you can
5 Q. (BY MS. KLAHN) I have an ear infection, so | 5 email around the names of the documents, it might be
6 can't hear out of the left side of my head anyway, and 6 possiblefor somebody to do alittle bit of triaging,
7 I'mafraid I'm shouting. Soif I'm too loud, tell me. 7 and we could focus on afew of them in a productive
8 Paragraph 12, "All court filings that discuss, 8 manner.
9 review, anayze, or identify areas of the methodology 9 MR. BAXTER: Sarah, thisis Garrick. | think
10 that require further technical analysis.” 10 what might be helpful isjust to refresh Mr. Anders
11 MR. BAXTER: Sarah, I'm going to object to 11 recollection asto what documents he has previously
12 thisrequest. It'svague and ambiguous and does not 12 provided and were posted to IDWR's website, start there
13 relate to the factual or technical basis for the Fifth 13 so that he knows the documents that have been directly
14 Methodology Order or the as-applied order, but relates |14 already provided to the parties.
15 tothe Director'slega conclusions made in those 15 THE WITNESS: Okay.
16 orders. 16 MR. BAXTER: And then | think it would be
17 Furthermore, the Fifth Amended M ethodology 17 helpful for usto share the screen, and we can go in and
18 Order directly addresses thisissue and addresses these 18 show what is on the directory of the thumbdrive so that
19 particular -- thisquestion. Thus, staff has been 19 you can see the scope of the particular items.
20 instructed to not provide documents related to this 20 Y ou know, for example, one of the questions
21 reguest. 21 relatesto the analysis that he undertook for Greg
22 MS. KLAHN: Can | ask, are there documents 22 Sullivan'sinformation that he provided. | think easily
23 that would be responsive to this request? 23 today we could go into that, and he could show you
24 MR. BAXTER: You're asking for all court 24 documents related to that as we move through the
25 filings, and we're not sure exactly -- again, I'm till 25 questions.
Page 27 Page 29
1 trying to understand the question itself, but we haven't 1 So that's just one example of an areawhere |
2 further analyzed it beyond that, no. 2 think we can kind of talk through them. And if we need
3 Q. (BY MS.KLAHN) No. 13, "documents, memoranda, | 3 to-- some of these documents -- let me say it thisway,
4  reports, analyses or notes related to any analysisin 4 hisnotes we have provided to you individually. That's
5 theintervening years from the 2015 technical work group | 5 part of what'sin here. A lot of what'sin here,
6 tothe 2022 technical work group that's related to the 6 though, is spreadsheets, as you might imagine, given the
7 Fifth Methodology Order"? 7 technica nature of this.
8 A. Yeah, | provided all documents that we have 8 And so let'stake alook at it and kind of
9 that aren't related to the Director's deliberative 9 evauate and go from there once you have a chance to see
10 process. 10 what's on the thumbdrive. But let's go off for record
11 (Interruption.) 11 for asecond and let me show Matt -- refresh his
12 MS. KLAHN: Hey, Chuck, can you put it on 12 recollection asto what's on the website.
13 mute? 13 MS. McHUGH: May | offer a suggestion before
14 Q. (BY MS. KLAHN) Okay. "All documents, 14 we go off the record?
15 analyses, reports -- I'm on paragraph 14 -- "All 15 MS. KLAHN: Yes.
16 documents, analyses, reports, data, or other materials 16 MS. McHUGH: In order to just assist the
17 evauated, examined or developed in connection with, or |17 partiesand all of usfor a clean record, would it be
18 related to, the Department's determination and reasoning |18 possible to mark as an exhibit just the list of
19 to use steady state modeling in the previous as applied 19 documents, like Sarah was saying, and then we have that
20 orders'? 20 asan exhibit, and then Matt, | agree, off the record
21 A. |did not provide any documents. That would 21 canlook at that, and he can say "On Exhibit," whatever
22 befrom Jennifer Sukow. 22 the number is -- mark what ones he has so we know what
23 MS. KLAHN: Okay. Garrick, intheinterest of 23 we'retalking about. If it'sjust on the screen, we
24 efficiency, isit possible for you to email like the 24 don't have anything to refer back to.
25 titles or the directory of documents? 25 Does that make sense?
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1 MS. KLAHN: That's agood idea. 1 A. Allright. We're back.
2 MR. BAXTER: | understand what you're saying 2 Q. Great, thanks. Mr. Anders, wetalked alittle
3 Candice, but | think when you take alook at what's on 3 bit about your different rolesat IDWR, and | wanted to
4 thethumbdrive, you'll seethat it's organized by 4 ask you in more genera terms, since you've -- in your
5 folders, and so it doesn't lend itself to an easy list 5 experiencein life, generally, do you have any
6 of document by document. So let's take care of -- 6 experiencewith irrigation, operating an irrigation
7 MS. KLAHN: Let's go off the record and take a 7 system?
8 look at -- let'stry Garrick's approach first. | like 8 A. No.
9 theidea, though, of trying to create some kind of paper 9 Q. Haveyou ever done any technical analyses
10 record of what we're actually talking about so that we 10 related toirrigation?
11 could, again, be efficient as we move through this 11 A. Couldyou clarify the question?
12 stuff. 12 Q. Yes. So, for example, and | suspect if you
13 MR. BAXTER: Sounds good. Are we off the 13 don't have any experience with irrigation, this answer
14 record? 14 may aso beyou don't have any experience with this, but
15 COURT REPORTER: Off the record. 15 irrigation analysis could include things like
16 (Discussion held off the record.) 16 scheduling, irrigation scheduling, setting up an
17 Q. (BY MS. KLAHN) So the parties went off the 17 irrigation system, different things that would be
18 record in order to discuss the thumbdrive that 18 related to implementing irrigation, even if you're not
19 Mr. Anders brought to the deposition, and the thumbdrive |19 the actual guy who'sturning on the faucet.
20 contains a number of folders organized by topic. 20 Do you have any experience with that?
21 And the folders are "Basdline Year," "Crop 21 A. | donot.
22 Water Need," "Forecast Supply,” "Irrigated Acres,” "The |22 Q. Could you describe your experience with water
23 METRIC," "Project Efficiency," "Reasonable Carryover," |23 rights administration?
24 "System Volume Information," "Twin Falls Canal Company |24 A. Since 2014, I've been working -- I'm sorry,
25 Increasein Diversion." There'saWord document called |25 I'll speak louder -- in the hydrology section | work on
Page 31 Page 33
1 "Deposition Preparation Topics Version 1." And then 1 thewater right accounting program for the Bear, the
2 there'sthe Matt Anders notice. That'swhat seemsto 2 Boisg theBigLost. That isall water right accounting
3 beonthe menu, if you will, of the thumbdrive. 3 administration.
4 And the -- a this point -- oh, in addition, 4 Q. Areyou familiar with Water District 01's
5 wereceived an email from somebody at the Departmentat | 5 accounting program?
6 9:20 am. Mountain Time, which contained documentsalso | 6 A. | am. | do the coding for that, and | do the
7 that are responsive to the subpoena. And sowemay work | 7 technical support for data for them, for Water District
8 from those today, or we may not, depending onif wehave | 8 1.
9 timeto processthe information in between things. 9 Q. And then describe your experience with
10 And, Garrick, as| understand it, you've 10 conjunctive administration, conjunctive water
11 offered to leave the deposition open so that we could 11 administration?
12 come back and ask Mr. Anders about some of thesethings? |12 A. | do not have any experience with conjunctive
13 MR. BAXTER: Yes. 13  administration. Most of the water right accounting
14 MS. KLAHN: Okay. 14 programs are surface water only.
15 Q. (BY MS. KLAHN) Let'sgo now to my outline, 15 Q. How do you define "conjunctive
16 which doesn't have anything about this on it because | 16 administration™?
17 didn't know. 17 A. | think I would defineit as either curtailing
18 18 water rights, groundwater and surface water rights, as a
19 THE WITNESS: Do we want to stop sharing? 19 group based on priority date.
20 MR. BAXTER: She didn't ask. 20 Q. Doyou have any experience with groundwater
21 Q. (BY MS. KLAHN) Can you take that down from 21 modeling?
22 the share screen? 22 A. When | worked in the well section, | worked on
23 A. That was my question, did you want to stop 23 asubgroup of wells called "injection wells." | did
24 sharing? Okay. 24 some modeling with a software called WhAEM there, which
25 Q. Yes, please. 25 iswellhead-protection type of software.
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1 Q. Andyoujust, | think, described for me your 1 team?
2 knowledge of Water District 01 accounting, but just to 2 Does that make sense?
3 makeit aclean record, what are all the different 3 A. Yes. Sol should clarify abit there. We
4 thingsthat you're aware of related to -- I'm sorry, 4 have one person that works on the demand portion of the
5 what isyour experience and knowledge related to Water | 5 calculations, and then one person that works on the
6 District 01 accounting? 6 supply.
7 A. Asl stated, | do their tech support in terms 7 Q. Okay.
8 of if they have potential changesto the water right 8 A. Andthen if thereisashortfal, then there's
9 accounting, | may test that for them. If they have bugs 9 othersat the Department who become involved, like
10 or errorsin accounting, | go in and talk to them and 10 Jennifer Sukow and other people in our administration if
11 work out a solution. 11 ther€sacurtailment. So we bring other peoplein as
12 | also manage their databases, so if -- their 12 weneed. Butthe general calculations described in the
13 database, | should say -- that they use to prepare data 13 order are primarily done by two people.
14 to put into accounting. So mostly it's atech support 14 Q. Who are those two people?
15 roleiswhat | do for Water District 1. 15 A. | work onthe demand side. Kara Ferguson
16 Q. Who do you work with when you are assisting 16 works on the supply side.
17 them? What individuals up at the Water District 1 17 Q. Andwhen you said you have two people working
18 office? 18 onall calculations, are you and Karathen sort of
19 A. | work with Tony Olenichak, | work with Craig 19 backstopping each other, or do you have another
20 Chandler, Travis Soderquist, and Amanda. | have 20 assistant, someone else who's helping you?
21 forgotten Amanda's last name. 21 A. No. Primarily with the calculations, it's --
22 Q. Sawyer; isthat right? 22 we each do our portion, and we consult each other when
23 A. That doesn't sound correct. 23 we have questions, we're aware of what the other oneis
24 Q. Okay. 24 doing, and then we also do quality assurance on each
25 A. Sorry, | feel really bad. 25 other's calculations.
Page 35 Page 37
1 MR. SIMPSON: Fowler. 1 Q. Andyou've used the word "calculations' a
2 THE WITNESS: Fowler. Somebody said Fowler in 2 number of timesnow. Could you give me an example of a
3 theroom. That is her. 3 caculation on the demand side?
4 Q. (BY MS. KLAHN) Fowler, thank you. | knew 4 A. So, for example, when we're calculating crop
5 therewasa"W" inthere. 5 water need, we are looking at crop mix, we're
6 And today, of course, we're here because the 6 calculating the crop mix from the crop data layer, we're
7 Director issued the Fifth Methodology Order. Can you 7 looking at -- we're collecting ET data, we're adjusting
8 giveme, in ageneral sense, the areas of knowledge that 8 it for precipitation. All of thisisdonein Excel
9 you are familiar with related to the Fifth Methodology 9 filesand are calculations that we're building to get to
10 Order? 10 the demand.
11 And | believe the methodology order is sitting 11 Q. Okay. Soyou'veworked -- | didn't keep good
12 next to Andrea, so we could ask her to hand that toyou, |12 track when you were telling me about your history at the
13 if it would be helpful for you to look at it. 13 Department.
14 A. | am familiar with al parts of the 14 In which position were you first involved in
15 methodology order. Theway we haveit brokedownas |15 the Surface Water Coalition delivery call?
16 dtaff isthat we always have two staff membersworking |16 A. 1n 2014 | moved to the hydrology section from
17 onthe calculations, but we're both familiar with all 17 thewell section asahydrologist. Andin 2014, |
18 parts of the methodology order. We have our specialties |18 started working on the Surface Water Coalition.
19 and the calculations that we focus on that we're better 19 Q. Soin 2014, that would have been right before
20 at, you know, but we are familiar with them. 20 the convening of the technical work groupsin 2015; is
21 Q. Sowhen you say you have two staff people 21 that right?
22 working on all of the calculations, do you have one 22 A. Correct. | started in like August or
23 person who you work with al the time on 23 September, and the technical working group, | think,
24 methodology-order-related things, or are there multiple |24 convened in early 2015 and had several meetings.
25 people who might form the other part of that two-person |25 Q. So can you describe your involvement in the
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1 2015 technica work group? 1 correct -- my understanding is that staff, IDWR staff
2 A. | presented on an updated version of 2 started thinking about this technical work group process
3 caculating ET. We -- at that point, we were using 3 sometimein August or September of 2022. And then the
4 countywide data, and we proposed a new methodtouse, | 4 Director, in October of 2022, announced that there would
5 what we eventually adopted, which was using AgriMet 5 besuch an event at a status conference or something
6 data 6 connected to the Surface Water Coalition delivery call
7 So | talked about how that -- what the new 7 matter.
8 method would be or proposed it to the technical working | 8 And so I'm wondering if -- let me ask it this
9 group. | alsolooked at some -- | think | presented on 9 way: Thefirst time the parties were aware that there
10 reasonable in-season demand aswell, looking at possible |10 was going to be a technical work group was when the
11 waysto calculate that, some alternatives. We did not 11 Director announced that at the status conference.
12 implement that. There may have been other topics, but |12 Was staff aware that there would be a new
13 that'swhat | remember. 13 technical work group before the status conference or did
14 Q. The 2015 technical work group, was that led by 14 you learn on the same day the rest of us did?
15 Liz Cresto? 15 A. | think that | knew it was being contemplated
16 A. Yes 16 by the Director. | wasn't sureif he was going to go
17 Q. And so after the technical work group in 2015 17 that way to have atechnical work group.
18 developed its recommendations, those were announced, and |18 Q. So you didn't start working -- you and Kara
19 the Director had those available to him, and he then 19 didn't start working in August or September to prepare
20 issued the Fourth Methodology Order. 20 topicsor, you know, questions or anything that you were
21 Do you have a sense of the connection between 21 going to work through with the technical work group?
22 those two events? Like, was the Director waiting for 22 A. Wereview -- wedid review and were talking
23 thetechnical work group recommendationstoissuethe |23 with the Director about the possible need to ook at
24 Fourth Methodology Order, or were they parallel 24 some of the topics, some of the calculations, and that
25 processes? 25 would have been before he notified.
Page 39 Page 41
1 A. What | remember is the technical working group 1 Q. Ifl cansay itthisway: The staff wasthe
2 issued amemo, atechnical memo. | think Liz Crestoand | 2 source of the Director's decision? You said to him,
3 | wrote-- | mean, it was under our name to the 3 "Hey, we should think about doing this," he went off and
4 Director. Yeah, | think it was that he was waiting to 4 thought about it, did his little deliberative process,
5 review that memo and then proceed with the update asthe | 5 and made adecision.
6 Fourth -- that would have been the Third Amended 6 Isthat afair statement of the train of
7 Methodology at that point. 7 events?
8 Q. [ think it wasthe Fourth? No? 8 MR. BAXTER: Objection. | think that
9 A. | think that the Third came out in 2015, and 9 improperly characterizes the witness's earlier
10 thenwedid asmall amendment -- well, asmall editand |10 testimony.
11 Four came out in 2016. 11 MS. KLAHN: Well, that'swhy | asked him if it
12 Q. Oh, okay. And wasthat achangein acres? 12 wasafair statement.
13 A. Inthe'16 edit? 13 Q. (BY MS.KLAHN) Please correct where |
14 Q. Yeah. 14 misstated.
15 A. | don't remember. 15 A. Could you read back what you stated?
16 Q. Okay. Then we fast forward for six yearsto 16 Q. Youbet. Soif | cansay itthisway: The
17 -- the bad thing about working at home is you have to 17 staff wasthe source of the Director's decision to move
18 look out the window and see what people are doing. 18 forward with the technical work group?
19 Sorry about that -- so then we fast forward six yearsto 19 Essentially, you said to him, "Hey, we should
20 2022 and the technical work group process. 20 think about thisissue, and thisissue, and thisissue.
21 When did staff start working on the technical 21 Maybe we need to start doing a technical process with
22 work group questions, | guess, if you will? 22 theparties" Hewent and thought about it, announced
23 A. Couldyou clarify? 23 itin October; isthat afair statement?
24 Q. Waéll, my understanding isthat -- thisisjust 24 MR. BAXTER: Objection; leading question.
25 my understanding, so I'm trying to understand if it's 25 Matt, go ahead and answer the question,
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1 though. 1 of what we were trying to achieve -- or the Department
2 THE WITNESS: We communicate with the Director 2 or the Director was trying to achieve, was to inform the
3 about, you know, our reviews of the methodology. What | 3 technical staff of the parties, thisiswhat we're
4 he ultimately decides or how he goes about that, | don't 4 reviewing, these are the things we've looked at, these
5 know. 5 areour results, and to get feedback from them, the
6 Q. (BY MS. KLAHN) So acouple questions ago you 6 technical staff.
7 said, "Wedid review and were talking with the Director | 7 Q. Soif | can -- tell meif this restatement is
8 about the possible need to look at some of the topics, 8 correct, so you wanted to share the work you'd been
9 some of the calculations? 9 doinginternally and get feedback on that work related
10 A. Thatiscorrect. 10 tothe Fourth Method -- any updates to the methodol ogy
11 Q. Doyou recal that? 11 order; isthat right?
12 A. Yep, | doremember that. 12 A. Yeah, | think that's accurate.
13 Q. When were you talking with the Director about 13 Q. Doyou believe that goal was achieved?
14 the possible need to look at some of thetopicsor some |14 A. Wedid provide the information, and we did get
15 of the calculations? 15 feedback. Yes, | believe it was achieved.
16 A. | would guess, just estimate, late summer we 16 MS. KLAHN: Let'slook at the December 23rd,
17 weretalking about -- thinking about some of this. We 17 2023, Department recommendations related to revisions to
18 need to review some of this, the methods. 18 the Fourth Amended Methodology Order. And that's going
19 Q. Now, interms of initiating the technical work 19 tobe Exhibit 11, | think, Andrea.
20 group, do you know -- thisis just ado you know 20 COURT REPORTER: So give mejust a second to
21 question -- do you know if the Department provided 21 mark it.
22 notice of the technical work group to entities beyond 22 MS. KLAHN: You bet.
23 those who were involved in the Surface Water Coalition |23 MR. BUDGE: Sarah, are you referring to the
24 delivery cal? 24 one-page summary issued in December of last year?
25 A. Thequestion again, please? 25 MS. KLAHN: Yeah. It has an unreasonably long
Page 43 Page 45
1 Q. Doyou know if the Department provided notice 1 title, so | wascircling it.
2 of the technical work group that was going to be forming | 2 MR. BUDGE: | think that was Exhibit 4 from
3 to entities beyond those who areinvolved inthe Surface | 3 Jennifer.
4 Water Coalition delivery call? 4 MS. KLAHN: Oh, | apologize. Okay.
5 A. | don't know. 5 If it's not too late, Andrea, you can just
6 Q. Do youknow if the Department considers the 6 pull out Exhibit 4.
7 technical work group to be aformal part of any process 7 COURT REPORTER: It's not too late, because |
8 to update the methodology order? 8 wasn't sure which one you were talking about. | hadn't
9 A. | don't know. 9 foundit yet, so I'll just give him Exhibit 4.
10 Q. In 2016 you mentioned that there was a small 10 MS. KLAHN: Fair enough. Thank you.
11 update to the methodology order, which | think we talked |11 THE WITNESS: Okay. | have Exhibit 4.
12 possibly wasrelated to the acres. 12 Q. (BY MS.KLAHN) Could you identify Exhibit 4,
13 A. | can't remember whether there was aminor 13 including it's-- with it's unreasonably long title, for
14 update compared to the -- the third amendment had alot |14 therecord?
15 of changestoit. All I remember isthat the fourth 15 A. It says, "Summary of Recommended Technical
16 amendment was minor, and | don't remember what it was |16 Revisionsto the 4th Amended Final Order Regarding
17 that was updated. 17 Methodology for Determining Material Injury to
18 Q. And wasthere any technical work group formed 18 Reasonable in-Season Demand and Reasonable Carryover for
19 before the fourth amendment? 19 the Surface Water Coadlition, dated 12-23-22. By: Kara
20 A. No. 20 Ferguson, Staff Hydrologist & Matt Anders, Hydrology
21 Q. Do you know what the Department hoped to 21  Section Supervisor."
22 achievein conducting the technical work group in 2022? (22 Q. Who wasinvolved in developing these
23 A. Yes. 23 recommendations that are contained in Exhibit 4.
24 Q. What wasthat? 24 A. | think, ultimately, Karaand | wrote the
25 A. My interpretation -- yeah, my interpretation 25 first draft.
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1 Q. Who else provided input? 1 inthefoldersthat aretitled "Baseline Year" and
2 A. Oncewe write the draft, our processisto 2 "Project Efficiency," are you talking about the folders
3 handittolegal counsel and then the Director. 3 onthe website associated with the May 5th disclosure of
4 Q. IsthisExhibit 4inthis--isit the same 4 thematerialsyou're going to rely on, or are you
5 document that you submitted to legal counsel or were 5 taking about the thumbdrive, or both?
6 there edits made? 6 A. I'mtaking both.
7 A. Most likely there were edits made. 7 Q. Didyou tak to the Director about the
8 Q. Thismay be aplace where we want to go to the 8 recommendations before you wrote them up?
9 thumbdrive. 9 MR. BAXTER: Objection. To the extent, Matt,
10 Could you identify the information that was 10 that your answer to the question would require you to
11 considered that had been supplied by the partiesin the 11 disclose information regarding the Director's
12 technical work group process? 12 deliberative process on legal or policy considerations,
13 A. Could you restate that? 13 you'reinstructed not to answer the question.
14 Q. Yes. Could you identify the information that 14 MS. KLAHN: Can | ask for clarification,
15 Yyou considered in developing your draft of Exhibit 4? 15 Garrick?
16 And I'm saying maybe we want to go to the 16 MR. BAXTER: Sure, Sarah.
17 thumbdrive if there's a compilation of that there. | 17 MS. KLAHN: How is a question about whether he
18 don't know. 18 had aconversation with the Director about the
19 A. Your question was different the second time. 19 recommendations before he wrote them up part of the
20 You-- 20 Director's deliberative process?
21 Q. Oh, well, answer the second question. 21 MR. BAXTER: | think it getsto -- you know,
22 A. Excuse me? 22 what pieces did the Director -- you know, whether there
23 Q. Answer the second question. 23 wasthat conversation goes to the Director's
24 A. Okay. Am I limited to the thumbdrive only? 24 deliberative processitself asto what was communicated
25 Q. No, you're not. 25 with the Director.
Page 47 Page 49
1 A. Some of the documentsthat | provided 1 MS. KLAHN: Soisyour view that any
2 originally that are on the webpage -- | mean, the topics 2 information that was communicated with the Director, we
3 that we covered are in those folders there, and then | 3 can't know that that information was communicated to the
4 provided additional topics. 4 Director?
5 So I'm talking about baseline year, 5 MR. BAXTER: WEell, you have apublicly
6 irrigated -- not irrigated acres. I'm sorry, what is 6 available record of what was provided hereto the
7 it -- natural -- the forecasting the flow, reasonable 7 Director. AsMatt indicated, the Director reviewed this
8 carryover, and topicslikethat. | can't remember. | 8 letter. It hasidentified onit -- and when | say "that
9 don't havethelist. Would you like meto bring it up? 9 letter," it'sthe letter of 12-23-2022 with the
10 Q. Yeah, I'm actualy interested in what 10 unreasonably long title, as you've identified. So you
11 documents you received from the parties that contributed |11  have documentation of what was considered.
12 totherecommendationsthat are contained in Exhibit 4? |12 MS. KLAHN: Actualy, I don't think we do. If
13 A. Andthat iswhy | asked you to restate -- or | 13 there were other recommendations that didn't make it
14 said the question was different. Thefirst time you 14 into the draft, we certainly wouldn't know that. We
15 asked what came from the parties, and the second time |15  just know what came out of the internal process, I'll
16 you asked what | provided. Sojust to clarify, what 16 calit.
17 came from the parties that we considered? 17 MR. BAXTER: Well, not to be argumentative,
18 Q. Yes 18 Sarah, but | think if you look through the PowerPoint
19 A. That would be in the baseline year and in the 19 presentations, there are topics within that that you can
20 project efficiency folders, for the most part. There 20 seefor yourself there was presentations on. And,
21 may be something else, but that was primarily -- Sophia |21 ultimately, did not change. So as to your suggestion
22 was -- her comments focused on the baselineyear, and 1 |22 that you can't see as to what was considered and maybe
23 think forecast supply, I think. Greg's mostly focused 23 not, ultimately, included, | think that's an incorrect
24 on project efficiency. 24 assumption on your part.
25 Q. And when you say that the documents would be 25 Q. (BY MS. KLAHN) How was Mat Weaver involved in
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1 thetechnical work group process? 1 Q. I'mnot going to brag about my Google skills
2 A. Hedid not attend any meetingsin person. | 2 or anything because they're not very good, but I've
3 believethat | saw him joining the meetings remotely. | 3 looked repeatedly for technical work group materials
4 don't know if he attended all of them. 4 related to the Surface Water Coalition delivery call,
5 Q. Didhehave any rolein the exhibit -- in the 5 and | don't find them. Although, | do find other
6 fina version of Exhibit 4? 6 technical work group materials from other basins. So |
7 A. | believe hesaw it. | don't know -- he saw 7 don't know, it might be agood thing to post, but that's
8 thedraft we submitted and saw thisversion. | don't 8 not why we're heretoday. | was just wondering.
9 know if he edited it. 9 So then if we go to the middle of the page,
10 Q. Let'slook at the substance of Exhibit 4. 10 "Based on the information presented in the meetings and
11 So the first paragraph -- do you need to take 11 distributed to the technical work group, IDWR staff have
12 alook at this, or have you refreshed yourself enough 12 thefollowing preliminary technical recommendations.”
13 about it that you feel comfortable to talk about it? 13 So | see three bullet points there. Can you
14 A. | think we can talk about it. 14 talk me through what the three preliminary technical
15 Q. Okay. Sol want to ask you about -- will you 15 recommendations were?
16 look at the second sentence of the second paragraph. It |16 A. Sothefirst bullet istalking about the
17 says, "The meetings were attended by interested members |17  baseline year and updating that. Our recommendation was
18 of the public." 18 to update that to the 2018 irrigation season.
19 Were there -- are you aware of people who 19 The second bullet is talking about reasonable
20 attended who weren't associated with the partiestothe |20 carryover and the need to update -- or our
21 Surface Water Coalition delivery call? 21 recommendation to update that to use the -- in the
22 A. Yes, there were peoplein attendance, either 22 calculation to use 2018 baseline year.
23 remotely or in person. 23 And then the third bullet is to update the way
24 Q. Do youremember any of their affiliations, 24 we calculate project efficiency. And we had previously
25 like who were they with? 25 used arolling average of 8 years, and it was to update
Page 51 Page 53
1 A. Theonel remember is-- | don't think they 1 itto15years.
2 attended al the meetings, but there were some Idaho 2 Q. Andwell getin and talk about each of those
3 Power staff that did either remotely -- | can't remember 3 individualy, but | wanted to just at least talk through
4 if -- they might have been in person one time. 4 that. Andthenwhat -- the next paragraph, | believe,
5 Q. Anyoneelse? 5 coverswhat you didn't recommend.
6 A. Everyone elsethat attended was either -- that 6 Could you talk about that, please?
7 | remember was either an attorney, a consultant, or 7 A. We presented, but we did not recommend using
8 worked for one of the parties in some way, like a canal 8 near real time METRIC to establish ET and, ultimately,
9 manager. | think a couple canal managers were on the 9 crop water need. And then we aso did not make a
10 call at different times, but | don't really remember 10 recommendation on using the transient for the model
11 anybody else. | havethelists. We had asign-in, and 11 simulation for curtailment dates.
12 wekept track, but | don't remember. 12 Q. And | think there's another one in there you
13 Q. Oh, and you kept track of the people on Zoom, 13 might have skipped. Updating the April and July
14 too? 14 regressions--
15 A. Yeah. We have an attendance list for all of 15 A. Oh,I'msorry. You are correct. That wasthe
16 those. 16 second half of that sentence. Oh, | guessit's one long
17 Q. Doyou know if the materials from the 17 sentence. | missed the second clause, you are correct.
18 technical work group, including things like those lists, 18 Wedid not update the natural flow supply regressions as
19 are posted somewhere on the Agency's website? 19 well. Thank you.
20 A. Posted? | don't know if they're posted. | 20 Q. Sothelast sentence says, "IDWR will continue
21 don't think we have -- | can't remember. 1'd haveto 21 toevaluate the integration of these and other
22 look to seeif we haveit. We have many technical 22 techniquesinto the methodology."
23 working groups. What | don't know isdo we have a 23 So was the thought at this point, from a
24 Surface Water Coalition technical working group. | 24 process perspective, that thisiswhat staff was
25 would have to check on that. 25 recommending, you gave the parties three weeks to
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1 respond, and several did, and we'll talk about those 1 which was 99.8 percent of the new 2001 to 2021 average.
2 comments, but that the Department's -- | mean, at this 2 Do you see that?
3 point, the modifications were limited to the three 3 A. | doseethat.
4 bullet points that you were recommending? 4 Q. Doyou agreewith that characterization?
5 A. | think that was our preliminary 5 A. Itlooksaccurate.
6 recommendation. | don't think at that point we had -- 6 Q. From the perspective of the way the
7 at thetime of the writing of this -- made the decision, 7 methodology order operates, do you know how a new
8 thefinal decision about what -- you know, or | should 8 baseline year reflecting higher total diversionsimpacts
9 say, not "we," the Director had not made the final 9 projected shortages?
10 decision about what was going to be amended or not 10 A. Yes
11 amended. 11 Q. How isitimpacted?
12 MS. KLAHN: So those of you that actually 12 A. Basdlineyear isused to predict what the
13 participated in the entirety of Jennifer Sukow's 13 demand or what the reasonable in-season demand will be
14 deposition, were the Spronk Water Engineers January 16, |14 for the portions of the season that we don't know yet,
15 2023, comments marked, does anyone know? 15 that haven't occurred. Soin April, it is-- the
16 MR. BUDGE: They were not. 16 baseline year iswhat we use for the demand portion of
17 MS. KLAHN: So, Andrea, if you could take a 17 thecalculation.
18 look for, it's about ten pages -- sorry, Six or seven 18 Soin April -- and then in July, it -- we use
19 pageslong, and it has at the top "SWE, Spronk Water 19 the baseline year for -- we have the datafor April
20 Engineers,”" and it has a January 16, 2023, date. 20 through June. We use only the portion of the baseline
21 (Exhibit 11 marked.) 21 year in July through the end of the year to predict the
22 Q. (BY MS. KLAHN) Have you been handed 22 rest of theyear. And at the time of need, again, if
23 Exhibit 11, Mr. Anders? 23 thetime of need happensin August, then from that point
24 A. | do haveapaper copy. 24 on, we use the baseline year.
25 Q. Do you recognize this document? 25 So the baseline year, any changesin that,
Page 55 Page 57
1 A. |do. 1 either higher or lower, will directly affect, especially
2 Q. Couldyou identify it, please? 2 in April, the shortfall. Less so asyou progress
3 A. Itwassubmitted by Greg Sullivan from Spronk 3 through the season because it's a smaller portion of the
4 Water Engineersto Kara Ferguson, staff hydrologist,and | 4 calculation.
5 Matt Anders, hydrology section supervisor, at theldaho | 5 Q. And it will affect the shortfall how, if it's
6 Department of Water Resources. And it's from Heidi 6 ahigher baseline year average?
7 Netter and Greg Sullivan at Spronk Water Engineers, 7 A. Our calculation for shortfall is supply minus
8 dated January 16th, 2023. 8 demand. Soin that simple calculation there, if the
9 Q. And these are the comments for the Coalition 9 demand gets higher, if thereis a shortfall, and you
10 of Citiesand City of Pocatello on the technical 10 increase the demand of the baseline year, it increases
11 revisions, potential technical revisions to the Fourth 11 theshortfal. Andif it decreases, if we decrease the
12 Amended Fina Order; isthat right? 12 baselineyear, it will decrease the shortfall when there
13 A. Yes 13 isashortfall in April and the rest of the year.
14 Q. Sothe-- and | believe this summarizesthe 14 Q. Sothediversions, using the 2001 to 2021
15 materialsthat Spronk Water Engineers previously 15 diversions, the average -- sorry, 2001 to 2021 average
16 submitted during the course of the meetings, but for now |16 diversionsfor Surface Water Coalitions have gone up; is
17 I'mgoing to focus just on this document, Exhibit 11. 17 that true?
18 Let'sturn over to page 2. Thefirst paragraph there at 18 A. Yes, the average has increased since we looked
19 thetop of page 2 relatesto "Updated Baseline Y ear,” 19 atitin2015.
20 and-- let's see here. 20 Q. Didyou do any evauation to find out whether
21 So there's a statistic there that the Surface 21 that was-- well, let me ask you, first, sort of a
22 Water Coalition member diversions -- in the middle of 22 dtatistics question. It might not be statistics.
23 the paragraph, that first full paragraph on page 2 -- 23 But if before you were averaging 2006, 2008,
24 Surface Water Coalition member diversions during 2006, |24 and 2012, and then you went to averaging 20 years, did
25 2008, 2012 averaged a combined 3,194,722 acre-feet, 25 you do any analysisto seeif comparing those two was a
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1 valid comparison? 1 99-- what if the'06-'08 -- well, let me stop there. |
2 In other words, that you were comparing apples 2 redly am curious about this. 1'm not trying to be
3 toapples? 3 difficult, but I'm having a hard time formulating a
4 A. | didn't understand that question. 4 question.
5 Q. Waél, | mean, let me give you a hypothetical. 5 Let me withdraw all that and say it a
6 If the baseline year for diversions had been 2013, which | 6 different way. If the 2001 to 2021 average was
7 wasavery dry year, not very many diversions, okay? If | 7 significantly higher than '06, '08, and '12, you'd say,
8 that wasyour baseline year, and then you went and took 8 "Oh, whoa, look, thisis" -- "we're meeting the baseline
9 anaverage of 20 years, you said, oh, look, diversions 9 vyear criteria” But when there'sonly .2 percent
10 went up, we haveto use the new average, I'm asking if 10 difference, did you have any questions about whether
11 it'struly afair comparison to say what you were 11 thisreally wasavalid change?
12 looking at before doesn't represent reality anymore? 12 A. | think we haveto look at the plain language
13 Y ou picked a different way of looking at 13 of the methodology that saysit hasto be above average.
14 reality, so how do you know it really is the right way 14 Q. Sothe Spronk comments go on to say that the
15 to characterize the baseline year? 15 average diversions are no longer -- the '06, '08, and
16 MR. BAXTER: I'm going to object. | think 16 '12 average diversions are no longer above average
17 there was more than one question in there, compound 17 because diversions by several of the surface water
18 question. Isthere asingular question for the witness? 18 coalitions have increased since the methodol ogy was
19 But to the extent you can answer that question 19 updated in 2016.
20 or you understand the question, you can answer it, Matt. |20 Did you do any analysisto find out why the
21 THE WITNESS: I'm till trying to understand 21 diversions had gone up?
22 the question. 22 A. What | seewhen | look at the data -- let's
23 Q. (BY MS. KLAHN) How did you know 2006, 2008, |23 start with crop water need -- I'm sorry, not crop water
24 and 2012 was the right combination of years for the 24  need, crop mix. If welook at the crop mix data-- I'll
25 baseline year prior to your evaluations in 2022? 25 just define crop mix. That isthe portion of the
Page 59 Page 61
1 A. How did we know it wasthe correct year? Is 1 individual cropsthat we see within the Surface Water
2 that what you said, "correct year"? 2 Codlition service areas. We are -- that's part of our
3 Q. Yeah, the correct baseline year. 3 calculation, so we have the data.
4 A. Sothe methodology lays out the criteriathat 4 What we're seeing over time isashift to
5 weuseto select abasdineyear. Whenwediditin 5 crop -- more crops, alarger percentage of afalfa,
6 2014 and '15, there were no years that met the criteria 6 corn, and maybe potatoes alittle bit. And we see that
7 that wehad laid out. And | think that had happened 7 shift over time. So there's more intensive crops being
8 when they did the Second Amended Methodology in 2010, | 8 grown, so that increases the crop water need, the need
9 because | think they were using '06, '08 at that time. 9 for water.
10 So we followed that -- since we didn't have a 10 In the comments from one of the -- that we got
11 baseline year, we followed that methodology of usinga |11 for the technical working group, they provided more
12 combination. Asfar as"correct," that word throwsmea |12 information about what we can't see from the crop mix,
13 little bit. | don't know that we ever know what's 13 like additional cuttings of afalfa, which increases the
14 correct. | don't know what that would be, but we did 14 crops, so -- and different harvesting methods, and
15 select'6, '8, '12. Thediversions at that point were 15 thingslike that.
16 above average, which is what we wanted, and that wasthe |16 So what we see is a shift to more intensive
17 combination we selected. 17 water use. So, for me, | think the increasein the
18 Q. Sotheway you got to a higher baseline year 18 diversionsisrelated to that increase in crop water
19 was by averaging 20 years of diversions, and it's 19 need. | think it's accurate that -- what Spronk is
20 practically the same, 99.8 percent of the '06, ‘08, and 20 sayinginterms of the diversions are increasing, just
21 '12isthe 2001 to 2021 average. Do you see what I'm 21 theraw diversions.
22 saying? 22 Q. And you mentioned comments from -- | think it
23 Like, there's avery small difference between 23 wasthe Surface Water Coalition comments, actually, that
24 those. Sol'mjust curious, from atechnical 24 mentioned changes in harvesting and crop mix and that
25 perspective, why -- | mean, if it was -- what if it was 25 kind of stuff that could support the reasons for higher
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1 diversions. 1 Sothat'swhat's happening. The crop water need is
2 Are there other things other than the Surface 2 going up, we see that going up, but we see the
3 Water Coalition comments and your looking at thecrop | 3 diversionsgoing up at afaster rate. So that's
4 mix that you started out talking about that 4 decreasing the project efficiency.
5 contributed -- or that you did as any sort of an 5 Q. With that relationship, the more the Surface
6 evaluation related to the increase in diversions? 6 Water Coalition diverts, the higher the baseline year
7 A. | think that wasit. 7 will trend in the future, would you agree?
8 Q. If the-- solet meask you how you interpret 8 A. Thebaseline year -- let's say we selected
9 the -- asthe person who does the demand calculations, 9 2008, even though the diversions go up, if they continue
10 the basdlineyear rubric, if | can call it that, in the 10 to go up, that doesn't necessarily mean that we're going
11 methodology order. 11 toincrease the baseline year.
12 What happened in the Fifth Methodology Order 12 Q. Why not?
13 wasyou switched from 2006, 2008, 2012 because that 13 A. If it'sabove average already, and it meets
14 average was only 99.8 percent of the 2001 to 2021 14 the criteriathat we havein the -- and by definition,
15 average. If you had found that the'06, '08, and '12 15 if it meetsthe criteriathat we have, it may not have
16 average was 99.9 percent of the 2001 to 2021 average, 16 tobeadjusted. It might be possibleto say -- | don't
17 would you still have advocated for movingtothe'01to |17 know what's going to happen, but it's possible that it
18 '21 average? 18 could just stay at 2018 while -- if the diversions
19 A. | think that's still below average. | don't 19 continue to increase.
20 think it's above average. 20 It's not -- the way you framed your question,
21 Q. Soisthere any amount of increased diversions 21 maybe | misunderstood, but it seemed like you were
22 whereyou'd go, oh, we don't need to change this, it's 22 saying, if diversions go up, crop -- the baseline year
23 sosmal, orif it'smore, it's more, and that's what 23 hastogo up, and | don't think that's accurate. It
24 you go with? 24 just hasto meet the criteria.
25 A. | think that's what the methodology states. 25 Q. Butif the criteriais 2001 to 2021, if that's
Page 63 Page 65
1 It hasto be above average. 1 theaverage you're looking at, and the diversions
2 Q. Sothenext comment in the Spronk letter is 2 increase significantly, doesn't the average eventually
3 related to project efficiency. And the comment starts 3 goup?
4 by noting that the computed project efficiency has 4 A. Oh,yeah, | agree. And it may get tothe
5 decreased or remained flat since 2016, and Spronk's 5 point --
6 commentis: "Thisissurprising given the continued 6 Q. And then the baseline year goes up. The
7 sprinkler conversions and genera advancesinirrigation | 7 baseline year changes.
8 practices and technology that have occurred in the 8 A. It may haveto, yes, possibly. | agree with
9 irrigation industry over the past 20 years." 9 that, yeah.
10 Do you agree with that comment? 10 Q. Sowould you agree that for reasonable -- for
11 A. Partially. 11 the reasonable in-season demand cal culation, assuming
12 Q. What part? 12 the same crop water need, the more the Surface Water
13 A. | agreethat there are advancesin irrigation 13 Codlition diverts, the lower the project efficiency will
14 practices and technology and that those should improve |14 be?
15 project efficiency. | don't think that's the whole 15 A. Soif thetrend continues that project
16 story tolook at. And when | talk about, you know, 16 efficiency goes down, yes, over time, to get reasonable
17 thereareincreasesin the crop water need also 17 in-season demand, we divide crop water need by the
18 occurring. So they're both happening at thesametime. |18 project efficiency. Soif the project efficiency is
19 Q. Canyou talk about why anincreasein crop 19 going down, the reasonable in-season demand will be
20 water need would lead to areduction in efficiency --in |20 going up.
21 theproject efficiency? Sorry. 21 Did that answer your question?
22 A. Sowe calculate project efficiency asthe crop 22 Q. Itdoes.
23 water need, which isdivided by the diversions. If the 23 A. Okay.
24 diversions are increasing faster than the crop water 24 Q. Asatechnical person responsible for the
25 need, then the project efficiency is going to go down. 25 demand calculations in the methodology order, does that
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1 giveyou any concern? 1 times. Sol don't know what his motivations are, why
2 A. If that'struly what's happening, and it's not 2 he'sasking his questions or challenging -- to use your
3 something that we are making an error, like something 3 terminology -- challenging us onit.
4 likewere making an error in our calculations, and we 4 Q. (BY MS.KLAHN) Thank you. Asthe person who
5 have the relationship wrong, or there's something wrong | 5 calculates the demand piece of the methodology, is there
6 with the calculations, if that's truly what's happening, 6 any part of your calculations which you would call a
7 | don't think -- you asked if it was a concern to me. 7 reasonableness check?
8 Not if that's truly what's happening. 8 Do you know what | mean by that?
9 There's no threshold -- when you said 9 MR. BAXTER: I'm going to object. | think it
10 "concern," there's no threshold that we'relike, it 10 asksfor alega conclusion asto "reasonableness.”
11 can't go abovethis, or it hasto be here. So | 11 But go ahead and answer the question, Matt.
12 don't -- | guessthere's -- yeah, I'll leaveit at that. 12 THE WITNESS: | think there's two pieces of
13 Q. Sothe policy considerations related to the 13 this. When | think of -- my interpretation of
14 senior surface water users being ableto be lessand 14 reasonableness, theresalegal portion, and there'sa
15 less efficient, from a project efficiency standpoint, 15 technical portion. We always are reviewing the data
16 and be rewarded with a higher reasonable in-season 16 that comeinfor what | would call reasonableness. Is
17 demand, those policy considerations aren't part of your |17 that areasonable number? We're doing QA/QC checks.
18 job; isthat right? 18 Any calculation we make, does that make sense.
19 A. Yeah, | think that is correct. 19 And that's -- so on that side, we are
20 Q. Inyour time working on the methodology 20 reviewing the datafor that. 1 am not alegal expert.
21 orders, have you ever had a conversation with the 21 | cannot -- it's out of my expertise to speak to the
22 Director about these kinds of policy issues where he 22 legal side of reasonableness.
23 challenged any of thetechnical conclusionsonthebasis |23 Q. (BY MS. KLAHN) Thank you. Areyou familiar
24 of policy? 24 with the project efficiencies of the Surface Water
25 MR. BAXTER: I'm going to object to the 25 Codlition in April and October?
Page 67 Page 69
1 question. 1 A. I'mfamiliar with them, yes.
2 Matt, to the extent your answer to the 2 Q. Doyou consider those low project
3 question would require you to disclose information 3 efficiencies, in the April and October time frame, to be
4 regarding the Director's deliberative process on legal 4 reasonable from atechnical perspective?
5 and policy considerations, you're instructed not to 5 A. Those portions of theirrigation season are --
6 answer the question. 6 those efficiencies are difficult to understand at times.
7 MS. KLAHN: Let me clarify that, Garrick. So 7 There's acertain amount of water -- if they're running
8 my question wasin histime working on any of the 8 the canals, there's a certain amount of water that they
9 methodology orders. 9 need, and, you know, it's more than the crop water, you
10 Q. (BY MS. KLAHN) And I'll refine that to say, 10 know, the plants may need at that portion or they may
11 inyour timeworking on the Third or Fourth Methodology |11 get rain. There's different reasons.
12 Orders, have you ever had conversations with the 12 They are often very -- they can be really high
13 Director about issues where he challenged any of the 13 orredly low. From areasonableness comparison to past
14 technical conclusions on the basis of policy? 14 years, they arereasonable. They're not outside the
15 MR. BAXTER: I'm going to let you go ahead and 15 normal bounds that we see, from atechnical point of
16 answer the question, Matt. 16 view, if that answers your question.
17 THE WITNESS: The Director, when we -- I'll 17 Q. Soyour universe of comparison is other
18 explain my experience. When we talk to the Director 18 project efficiencies associated with the same canal
19 about our calculations or review, | -- he often hasa 19 companies when you make that statement; is that right?
20 lot of questionsand alot of conversation withusabout |20 A. Yeah. | think every system and every area has
21 what it means and how we do things. 21 aunique set of circumstances that drive project
22 | don't ever really know what his motivation 22 efficiency. You know, the cana setup, the soils, the
23 for those questions are. | don't know if it's policy, 23 geology, there's -- it's al unique by system. Even
24 or he has abackground as an engineer, heunderstandsa |24 within asystem, it changes.
25 lot of thisrealy, realy well, surprisingly well, at 25 Q. Sure. But the system can be run efficiently
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1 orit can beruninefficiently, given those baseline 1 technical operations of irrigation systems.
2 factsthat you described; would you agree with that? 2 But, Matt, to the extent you understand the
3 A. What | seeinthedataisthat it -- the 3 question, go ahead and answer the question.
4 companies -- the Surface Water Coalition normally gets | 4 THE WITNESS: | think the more we know about
5 more efficient in June, July, and August, and less 5 the system, yes, it would inform us about how it's
6 efficient on the shoulder seasons. | -- I'm going to 6 operated and the project efficiencies that we see.
7 stop there. 7 MS. KLAHN: Itisalmost 11:00 o'clock. We've
8 Q. Totheextent the less efficient shoulder 8 been going at thisfor two hours. | propose wetake a
9 season efficiencies are driving the shortage 9 ten-minute break.
10 calculations, isthat something that you have considered |10 How does that sound?
11 from atechnical perspective that needsto be addressed? |11 THE WITNESS: Of course. Yeah.
12 A. We have noticed that if you get a-- let's use 12 (Break taken.)
13 September -- if you get areally hot September where 13 (Exhibit 12 marked.)
14 they need alot of water, there's a high crop water 14 Q. (BY MS.KLAHN) Before we get back into the
15 need -- oftentimes, September has alower project 15 document we were discussing, Exhibit 11, during the
16 efficiency -- there will be alot of reasonable 16 break, we got a screenshot of the directories of the
17 in-season demand. SO, yes, there can be some 17 thumbdrive that you brought to the deposition; is that
18 inconsistencies there from year to year. 18 correct?
19 Q. Andtaking astep back, in your roles at the 19 A. Correct.
20 Department of Water Resources, have you developed an |20 Q. And that's been marked as Exhibit 12; is that
21 understanding of what, sort of, an industry standard 21 right?
22 from an irrigation perspective -- what an industry 22 A. Correct.
23 standard for a project efficiency -- what that range 23 MS. KLAHN: And just to be clear on the
24 |ookslike? 24 record, then, Garrick, some provision will be made to
25 A. No. 25 make those files available to the parties?
Page 71 Page 73
1 Q. And have you done any investigations, yourself 1 MR. BAXTER: Yes.
2 oryour staff, of the seven canal companiesthat makeup | 2 MS. KLAHN: Today, possibly?
3 the Surface Water Coalition and how their systems 3 MR. BAXTER: | believe that's possible. |
4 operate? 4 think IDWR was having some trouble with their FTP site,
5 A. No. 5 but let me confirm with Sarah. | believe she'strying
6 Q. Do you think those things could inform your 6 tofind away to get that information out and
7 evauation of the reasonableness of the efficiency 7 accessible.
8 numbers? 8 MS. KLAHN: Excellent. Thank you.
9 MR. BAXTER: I'm going to object. Again, 9 Q. (BY MS. KLAHN) Returning to finish up
10 asking the witnessto draw alegal conclusion. Ashe 10 Exhibit 11, when we broke, we were talking about -- so
11 previoudly testified, he's not an expert in the legal 11 thelast paragraph, next to the last paragraph on
12 areaastotheterm of efficiencies -- or reasonableness 12 page 2, refersto the -- a paragraph from it says, "The
13 inwhichyou'reusing it at thistime. 13 2010 Fourth Amended Methodology Order," but I think that
14 MS. KLAHN: I'm not using it in the sense of 14 might be just the Fourth Amended Methodology Order.
15 thelega area. AsMr. Andersappropriately divided it 15 And it quotes from paragraph 15 that "during
16 up, there'satechnical reasonableness and alegal 16 periods of drought when groundwater users are subject to
17 reasonableness. And this question of whether those 17 curtailment, members of the Surface Water Coalition
18 issuesrelated to industry standards of irrigation or 18 should exercise reasonabl e efficiencies to promote the
19 exactly how the Surface Water Coalition operates, my 19 optimum utilization of the State's water resources?’
20 question was. Do you think those thingswould inform |20 Do you see that?
21 evaluation of the reasonableness of the efficiency 21 A. Yes.
22 numbers. Didn't ask him for alegal conclusion. 22 Q. Haveyou -- areyou familiar with that?
23 MR. BAXTER: I'm going to object asto the 23 A. Yes, but | believe that it's either the 2010
24 foundation. AsMr. Anderstestified at the beginning, 24 Second Amended Methodology Order or the 2016 Fourth
25 he does not have the experience or basis related to the 25 Amended Methodology Order.
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1 Q. Yeah, | agree. | don't think the way it's 1 agree with that comment that Spronk had?
2 dtated at the beginning of the sentence hereis correct. 2 A. | think that | agreed with the -- well, let's
3 | think it's supposed to be the 2016 Fourth Amended 3 back up. Which comment am | agreeing with?
4 Methodology Order. 4 Q. Waell, you picked out the -- what you
5 A. Okay. 5 specifically said was the concept of moving from monthly
6 Q. Isthere any effort by the Department to 6 efficienciesto annual efficiency you didn't agree with.
7 ensure that the Surface Water Coalition "exercises 7 A. Yeah, I'm not sure about the -- or at least
8 reasonable efficiency during times of drought when 8 when | gotit, | wasn't sure about the impact that had
9 groundwater users are subject to curtailment”? 9 ontheanalysis. Sol looked at it, aswell, ona
10 MR. BAXTER: Objection. | think that asks the 10 monthly timeframe. But | agree that if you look at it
11 deponent to make conclusions as to legal issues, 11 from an average, the project efficiency over the whole
12 especialy efficiencies, reasonable efficiencies. 12 vyear, itisdecreasing. | do agree with that statement
13 Q. (BY MS. KLAHN) | wasreally asking, 13 that was madein there.
14 generally: Doesthe Department do any investigationto |14 Q. So understanding that there's silos of
15 see whether the Surface Water Coalition is reasonably 15 activity -- or silos of responsibility at the
16 efficient during drought? 16 Department, and that you are in the technical silo and
17 MR. BAXTER: Again, | think it goes to that 17 the Director'sin the policy and legal silo, do these
18 scope of the issue of reasonableness. 18 kinds of technical issues ever get communicated to the
19 But, Matt, to the extent that you can answer 19 Director?
20 the question, go ahead and answer the question. 20 Understanding you're not having a policy
21 THE WITNESS: | don't know of anything that we 21 conversation with them. Y ou made that clear a couple
22 dothat isinvestigating efficiencies for the Surface 22 questions ago, but isthisthe kind of stuff that you
23  Water Coalition. 23 would say, "Hey, maybe we should think about this," or
24 Q. (BY MS. KLAHN) So under the -- of the 24 doesthat just not happen, it stays with you, you make
25 discussion that we -- the conversation that we'vehad so |25 thedecision, that'sdl itis.
Page 75 Page 77
1 far on page 2, underneath the heading "Updated Baseline | 1 A. We communicate to the Director things such as
2 Year," let meask you: At thetime you received these 2 this. Any concernswe have or even things that we're
3 inJanuary of 2023, at the time you received these 3 thinking about, there is atwo-way conversation that,
4 comments, did you review them? 4 you know, we say this, and then we get input back from
5 A. Yeah, | reviewed them many times. 5 him.
6 Q. And do you think that the comments that Spronk 6 Q. Okay. Sol think you jumped to the last part
7 Water Engineers provided under the "Updated Baseline | 7 of the comments, which were the updated project
8 Year" heading were valid, from atechnical perspective, 8 efficiencies, which is the bottom of 2 and the top of 3.
9 inyour view? 9 And the comment there is proposing to change the
10 A. | took the datathat we received that's 10 computation of the monthly average project efficiency
11 referenced in the later portions here, | did review the 11 vauefrom the average from the most recent 8 yearsto
12 data | think that it was an accurate -- the graphs 12 the average of the most recent 15 years. And the
13 that | saw and the data appeared accurate. 13 comment isthat Spronk believes this may lessen the
14 Y ou know, our data are changing from timeto 14 effect of recent reductions in project efficiency for
15 time, so they didn't match the data set that | used, but 15 certain Surface Water Coalition members.
16 the data seemed to be accurate. | -- | don't think that 16 | guessthefirst questionis: Canyou
17 | agree-- or, no, | did not agree with the way some of 17 explain why you decided to go from an 8-year average to
18 the conclusions and the characterizations, the way the 18 alb5-year average?
19 datawere characterized. 19 A. Sincethe Fourth -- well, the Third
20 For example, the averaging the project 20 Methodology, we have been using the 8-year average. And
21 efficiency for the whole year, | think that tells us 21 thatisacaculationthat | do. And | wasn't clear why
22 something about the larger picture, but it doesn't -- we 22 weweredoingit. | couldn'tjustify it, so | -- that's
23 calculate by monthly, and we do have the monthly data. |23 why we took it to the technical working group and why we
24 It tells more information to do that. 24 reviewed it internally. Why are we doing this? Do we
25 Q. Sofrom atechnical perspective, you didn't 25 know why we're doing this? And the answer was we were
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1 unclear. 1 2001to2021" --
2 | think because we -- in the Third Methodology 2 A. Yep.
3 weused an 8-year average, and when | started doingthe | 3 Q. -- "Excluding Y ears With Demand Shortfall,"
4 caculations, | just continued with that. So it was 4 when you say you looked at these, did you like check
5 just amatter of we're not sure why; isthere a better 5 themto seeif they wereright?
6 way. Something that we can explain to peoplewhy we're | 6 A. | checked themto seeif | could re-create
7 doingit. 7 something close to this, which | was, with a different
8 Q. But why not a9-year average or an 18-year 8 dataset. | didn't usethe data set he sent us. | used
9 average or a22-year average? Like, what was magic 9 our current data set.
10 about 15, from atechnical perspective? 10 Q. And the declining efficiencies over time for
11 A. There's nothing magic about 15. | think when 11 North Side Canal Company, for example, just to pick one
12 we do averages, we often think of kind of round numbers, |12 out, did that -- was that something you were aware of ?
13 5,10, 15. When you do an 8-year average, at least in 13 A. | think just generally. Not in the detail
14 my mind, when | seethat, I'm like, why arewe doing 8? |14 that he'sdoing it here. When | say "he," | assume this
15 There must be areason that we're doing 8. But | don't 15 isGreg doing this.
16 haveareason. Soif you get off arounded year, it 16 Q. | think it was Greg. Even though I think
17 seemslike you need to have areason for that. 17 Heidi pulled it all together and sent it, | believe he
18 Q. Okay. 18 didthisinitial analysis.
19 A. And | think we did debate shorter at the 19 And then if you turn to the next set of
20 technical working group, going to 5, 10, or 15. We 20 graphs, "Annua Project Efficiency Plot Against Annual
21 talked about 20. We redly don't have enough datafor 21 Adjusted Diversions," did you draw any conclusions from
22 20to redly see theimplication of that. 22 taking alook at this?
23 Q. Sotheremainder of this, | believe, isthe 23 A. For some of these members, it showsthat as
24 monthly project efficiency -- well, not theremainder of |24 diversion isgoing up, annual project efficiency is
25 it. If you flip to the last one, two pages of this, 25 going down, at least a couple of them, but it looks like
Page 79 Page 81
1 there are some graphs that Spronk Water Engineers put 1 Twin Fals Cana Company isthe exception here?
2 together, and | believe they compare annual project 2 Q. Let'sturnto the next page, the annual
3 efficiencies, and then plot on the second one adjusted 3 project efficiency versus annual crop water need.
4 diversions, the third one crop water needs, and then 4 When you looked at this, what conclusions did
5 look at annual versus monthly project efficiencies. 5 you draw?
6 Thisinformation, | believe, was provided during the 6 A. As--for al the companies, based on the
7 time of the technical work group, | think, on 7 trend line that he gives, annual project efficiency is
8 December 21st. 8 increasing with annual crop water need. Yeah.
9 A. Uh-huh. 9 Q. Andthenif we go to the last page where we
10 Q. Didyou consider any of this-- any of these 10 havethe graphs plotted, "Annual Project Efficiency
11 graphsin developing your recommendations about what |11 versus Monthly Project Efficiencies,” | think thisis
12 should be changed in the Fifth Methodology Order? 12 where my question came from related to the low project
13 A. Therecommendations that we issued on 13 efficiencies on the shoulder months.
14 December 23rd? 14 When you took alook at this, what conclusions
15 Q. Yes. Yes. 15 did you draw?
16 A. We-- at that point, we had -- or | had only 16 A. | think that the -- often in April the project
17 had alimited amount of time to review. | hadn't 17 efficiency isvery high like for a couple of the
18 done -- at the time we issued that |etter, | hadn't done 18 companies, Milner, A&B, so it seemslikethetrend is
19 afull review of thisyet. 19 more, you know, project efficiency. It'skind of around
20 Q. Sothenitwas providedtoyouagainin 20 theannual average early in the season, then it goes
21 January. 21 above for the main summer portion of theirrigation
22 Were you able to do afull review in January? 22 season, but it drops off significantly for alot of
23 A. Yeah, | worked on it after we had more time. 23 these companies latein the year.
24 Q. Okay. Andif wetakealook at the first set 24 And then the other two lines are just the --
25 of graphs, which istitled, "Annual Project Efficiency 25 oh, | seewhat hedid. The annual average, and then
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1 annual average plus one standard deviation. Soit's 1 Q. Didyou have any rolein actually writing the
2 just acomparison. If you averageit, that'swhat it 2 methodology order?
3 wouldlook like. 3 A. |did.
4 Q. Do any of these graphical presentations of 4 Q. Canyou point out what paragraphs you were
5 datasuggest any maodifications from atechnical 5 involved in drafting?
6 perspective to the demand calculations that arein the 6 A. Doyouwant meto identify every paragraph or
7 methodology order? 7 would you like meto identify just general topicsthat |
8 A. | think he suggested in the text here that we g8 did?
9 should look at a seasonal project efficiency. | did 9 Q. | mean, it won't taketoo long, | don't think.
10 sometesting on what | thought the possible waysthat we |10 Unless you wrote the whole thing, just tell me you wrote
11 could approach that in an alternate dataset. And | 11 thewholething.
12 looked at just averaging, you know, April and May or 12 A. No.
13 averaging September and October. 13 Q. Just run through and tell me what you were
14 For the most part, what | found was that 14 involved in drafting, paragraph by paragraph.
15 increases the demand shortfall if you do something like |15 A. All right. So on page 3, | did some editing
16 averaging so there would have to be an alternate method. |16 on 9. And when | say "editing,” | made some edits,
17 | didn't come up with anything else, but it would have 17 proposed edits. Ultimately, they're the Director --
18 to be some sort of -- rather than manipulation of the 18 whether he accepts them or not. So some of the edits
19 dataor averaging or something like that, setting some 19 madeit, but some did not.
20 kind of threshold or something. But | didn't pursue 20 Q. Okay.
21 that any farther. 21 A. Onthe"Climate," that figure on Figure 4, the
22 Q. Allright. Let'sturnto the Fifth 22 "Growing Season Precipitation.” On page5, | edited in
23 Methodology Order, which | believe was marked during |23 paragraph 14. Page 6, edited the figure, "April through
24 Jennifer Sukow's deposition, if somebody could provide |24 October Reference ET." Page 7, aso thefigure -- | did
25 that to Mr. Anders. 25 thefigure on "Growing Degree Days." 8, the figure on
Page 83 Page 85
1 MR. BAXTER: Was that Exhibit 2? 1 "Heise Natural Flow April through July." | don't know
2 COURT REPORTER: He's got the exhibit book for 2 who edited -- if it was Karaor | that edited 17. It
3 the previous exhibits. 3 could have been either one of usto update it to the
4 MR. BAXTER: It will bein here under 4 current average and the years. The same with 18, it
5 Exhibit 2, Matt. 5 could have been either one of us. We both are editing,
6 THE WITNESS: Exhibit 2? 6 updating the order. | updated the figure on page 9, the
7 MS. KLAHN: Soisit Exhibit 2? Isthat what 7 "Natural Flow and Storage Allocation." Page 10, |
8 itwas? 8 edited 22 -- isthat "Finding of Fact"? | think it is.
9 THE WITNESS: Yes, itis. 9 Andthetable. Andthen 11, page 11. 24, we edited
10 Q. (BY MS. KLAHN) Thanks. So let'slook at 10 that together. That may or may not have been me, but
11 paragraph 19, please, in the findings of fact. 11 thefigurewasme. | did editing in 26 on page 11. |
12 A. Isthat on page 9? 12 did editing of 27. | did editing in the table there in
13 Q. ltis. 13 the middle of page 12 -- or proposed edits, | should
14 A. Okay. 14  say.
15 Q. Thereisaterm used in paragraph 19, subpart 15 Q. Wadll, let me ask you that: If it'stechnical
16 (@), "the net areaof theirrigated crops.” 16 material and you made proposed edits, is there any
17 What does that mean? 17 chance that the numbers were changed after you made the
18 A. To me, that means the actual irrigated land. 18 proposed edits?
19 We often get or we're using shapefiles that represent 19 A. It'spossible.
20 serviceareas. To me, thisrepresentsjust the portion 20 Q. Who would have done that?
21 that'sirrigated within that. 21 A. | don't know.
22 Q. So your understanding would be that 19(a) is 22 Q. IsGarrick in theretrying to do math or
23 theequivaent toirrigated acres? 23 something?
24 A. "Thenetirrigated of theirrigated crops'? 24 Just kidding, Garrick.
25 Yeah, | think so. 25 Okay. Sorry. Keep going.
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1 A. Okay. | think we were on page 14. That table 1 edits.
2 inthemiddle of 14. 2 Q. Okay. Thank you. Now, can | turn your
3 Q. Wait. So nothing on page 12 or 13 other than 3 attention back to paragraph 20 of the "Findings of
4 paragraph 277? 4 Fact"
5 A. 12and 13? 5 A. Okay. On page 9?
6 Q. Yeah. 6 Q. Yes. Soparagraph 20 says, "Sprinkler systems
7 A. Sol edited 27, and then | edited the table -- 7 are currently the predominant application system." And
8 or proposed edits on the table on 12. 8 theresareference to the "Record Volume 37 at pages
9 Q. Nothing on paragraphs 28, 29, 30, 31, 32? 9 7101to 7102." Andif you look up to paragraph 19, you
10 A. 32, yeah, thereisachange there from 8-year 10 canseewhy I'm saying it's Volume 37 of the record.
11 to 15-year rolling average, proposed some edits there. 11 Areyou familiar with the -- with that
12 Page 14, thetable. Page 15, | don't see any at this 12 referenceto Volume 37, the Record Volume 37?
13 pointon 15. Sol'veskippedtopage2l. | havedonea |13 A. No.
14 quick cursory review of the pagesin between. | didn't 14 Q. Haveyou ever goneto look at what it says on
15 seeanything, but | may have missed something onthere. |15 Record Volume 37 pages 7101 to 7102? 7102, yeah.
16 But kind of pointing out the major things that 16 A. Notatimethat | canidentify.
17 | know that we spent time on, page 21, on "Reasonable |17 Q. Do you know when the hearing was related to
18 Carryover" -- actualy, it would be on page 22 iswhere |18 that record of decision?
19 we started editing, 60 -- did we do that? Thetable 19 A. | donoat.
20 under 66 there, it looks like we edited the yearsin the 20 Q. Areyou familiar with any of the evidence that
21 actua 66, and the table under it, and 67 to update the 21 was provided at that hearing that supported the
22 baseline year, at least that much editing. Editing 22 conclusion stated in paragraph 20?
23 under 68 in the table. 23 A. | amnot.
24 Page 24, that table we added years, a 24 Q. Tothebest of your knowledge, has the
25 dgignificant edit there. Page 25, Item 70 or 25 Department done any analysis since the hearing
Page 87 Page 89
1 paragraph 70 was edited. 26, also that table was 1 associated with the record cites there to evaluate the
2 edited. 27, paragraph 71, and the table. And then | 2 nature of irrigation application systems in the Surface
3 believefor "Reasonable Carryover" starting in Section 3 Water Coalition lands?
4 D, wewent through"A&B," "AFRD2," "BID," "Minidoka," | 4 A. Notthat | am aware of.
5 "Milner" -- 5 Q. Isit possible that that kind of analysis
6 COURT REPORTER: Okay, wait. Canyougo a 6 could be done and you wouldn't be aware of it --
7 little bit Sower for me? 7 A. Yes.
8 THE WITNESS: Sorry. | forgot you were trying 8 Q. -- givenyour position?
9 towritethisdown. I'll go back. So on page 27, under 9 A. Yes
10 "Reasonable Carryover," the paragraphsfor "A&B," 10 Q. Andwho might do that analysis?
11 "AFRD2," "Minidoka," and "BID," "Milner," "North Side |11 A. Themost likely place -- just hypothesizing
12 Cana Company," "Twin Falls Canal Company,” and the |12 who might do something like that -- somebody in the
13 tablein 78, there were varying amounts of editing 13 hydrology section or possibly in the water distribution
14 there. 14 may look at something like that.
15 Q. (BY MS. KLAHN) Okay. 15 Q. Isyour title manager of hydrology and GIS?
16 A. Or proposals by usto editing. I'mon 16 A. Technical services, yeah, | am the --
17 page 31. All the edits -- | wouldn't have made any 17 Q. Soif somebody was doing thiskind of analysis
18 editsto the determination of curtailment date. | 18 inthehydrology section, you would probably be aware of
19 wouldn't have made any editsin "Conclusions of Law." |19 it, wouldn't you?
20 And | think there were edits on Step 2 of page 40, but 20 A. It'slikely that | would have heard about it,
21 that would not have been -- because | see the word 21 but | -- let me back up, I've been in this position over
22 "transient" there, so there had to be some kind of edit 22 those two sections for about three months.
23 going on there. And then on page 43, paragraph 20. 23 Q. Oh, okay.
24 That's ageneral overview of just looking at 24 A. Sol -- but | may have heard about it, but
25 it quickly where we made -- or | or Karamade proposed |25 it'snot guaranteed. There are-- I'm just estimating
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1 here -- there's about 15 or alittle more hydrologists 1 copy.
2 and hydrogeologists and modelers working in the 2 MR. SIMPSON: Y eah, that's great.
3 hydrology section. | don't have, you know, just minute 3 MR. BAXTER: Dylan, could you send me one too,
4 understanding of what each one of them have done all the | 4 please?
5 time. 5 MR. ANDERSON: Y eah.
6 Q. If the Department were to conduct this kind of 6 MS. KLAHN: | apologize, Garrick. |
7 ananaysis, would it be provided to you as the person 7 completely forgot that you wouldn't have seen -- you
8 whoisin charge of demand calculations for the 8 wouldn't have acopy of this, so | apologize.
9 methodology order? 9 MR. BAXTER: Noworries. I'm comfortable
10 A. I don't know if it would be -- what was the 10 moving forward.
11 termyou used? What was the term you used there? 11 MR. ANDERSON: Can we just state --
12 Q. If the Department were to conduct this kind of 12 Q. (BY MS.KLAHN) Mr. Anders, could you identify
13 anaysis, would it be provided to you -- 13 Exhibit 13 for the record, please.
14 A. Oh, "provided." 14 MR. BAXTER: Hold on, Sarah. Dylan was
15 Q. -- asthe person who isin charge of demand 15 taking when you started.
16 calculations? 16 MS. KLAHN: Oh, I'm sorry. | thought you said
17 A. It'slikely | would be talking to them and see 17 you were ready to move forward.
18 their results, yes. 18 MR. BAXTER: | was, but then Dylan piped up.
19 Q. Let'sturn to paragraph 21 on the next page. 19 MR. ANDERSON: My fault, Sarah. Your email is
20 A. Okay. 20 just not coming up.
21 Q. So, again, thefirst sentence says, "Estimates 21 MR. BAXTER: So it'smy first name, Garrick,
22 of irrigated acres from the hearing show atrend of 22 G-ar-r-i-c-k, dot Baxter, B-a-x-t-e-r, @idwr.idaho.gov.
23 decreasing irrigated acreage," and areference to the 23 MR. ANDERSON: Now it comes up after | type
24 record from that hearing. It goeson to say, "According |24 it.
25 tothe Hearing Officer, beneficial use cannot occur on 25 MR. BAXTER: Isn't that always how it works?
Page 91 Page 93
1 acresthat have been hardened or are otherwise not 1 MR. ANDERSON: And yours should come up. It
2 irrigated.” 2 should be on itsway.
3 And, again, just to confirm, you haven't 3 (Discussion held off the record.)
4 |looked at the record citations associated with those -- 4 MR. BAXTER: All right. Dylan said he's sent
5 with that paragraph either; isthat correct? 5 it, but I'm okay with going ahead and moving forward,
6 A. Correct. 6 Sarah.
7 MS. KLAHN: Before we talk about the table 7 MS. KLAHN: Okay. Thank you.
8 thereon page 10, I'd like to move to a new exhibit. 8 Q. (BY MS.KLAHN) Third time'sacharm. Could
9 Andrea, there's a three-page exhibit that has 9 you identify Exhibit 13, please?
10 apicture of the Snake River onit, and it's dated 10 A. Itlookslike a PowerPoint that is printed out
11 February 19th, 2015. And I'd like to mark that as 11 with thetitle, "Proposed Modification to Develop" --
12 Exhibit 13. 12 I'm sorry, "Proposed Modification for Determining
13 (Exhibit 13 marked.) 13 Reasonable in-Season Demand for the Surface Water
14 Q. (BY MS.KLAHN) All right. Mr. Anders, you've 14 Codlition: Irrigated Acres For SWC Members. Presented
15 been handed Exhibit 13. 15 tothe SWC Methodology Technical Working Group by Maitt
16 MR. BAXTER: Sarah, would you just pause for a 16 Anders, February 19th, 2015."
17 second. Dylan'strying to get us copiesfor the 17 Q. Do you recognize this document?
18 attorneys here. 18 A. Yes, itlookslikel madeit.
19 MS. KLAHN: Oh, I'm sorry, sure. 19 Q. Could you turn to the second page?
20 MR. ANDERSON: TJ, was that part of the group 20 A. "lrrigated Acres' at the top?
21 that you had, or isthisjust unique to Sarah's? 21 Q. Yeah. Okay. Sothe-- actudly, let'sjust
22 MR. BUDGE: That'sin the group of documents 22 goto thethird page, the "Summary of irrigated acres."
23 Sarah emailed. 23 A. Yep.
24 MR. ANDERSON: Okay. | don't have a printout 24 Q. Thistable showstheirrigated acres that were
25 of that one. | think | could quickly send you a digital 25 known, | guess, at thetime.
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1 Do you know what the source of these columns 1 sure about the number that you're providing.
2 is? 2 Q. Would you agreethat the flip side of that is
3 A. | remember that these were -- the information 3 that the Department should not be administering to acres
4 that we had available when we were doing the technical 4 that are hardened or otherwise can't be irrigated?
5 working group, you know, SPF there 2005 to 2007, that's | 5 A. If we can identify those and remove those, |
6 from SPF Consulting. It was somewhere -- | don't 6 think, yeah, we should. Those are not irrigated.
7 remember off the top of my head where that camefrom. | 7 Q. Soif weflip back to page 3 of this-- where
8 And then the partial decrees were information that we 8 wewerelooking at that irrigated acrestable.
9 had. And thenthe 2013, that was the shapefilesthatwe | 9 A. Yeah.
10 had for each of the members. And then, finally, what we |10 Q. Sothe"2013 RISD" column on the end there,
11 were using for theirrigated acres. 11 those are the acres you were using for purposes of the
12 Q. And| think that 2005 to 2007 SPF number, | 12 methodology order in 2013; is that your recollection?
13 mean, subject to check, I'll just tell you, | think that 13 A. Yeah, | think that's accurate.
14 isthe number that was developed by the groundwater 14 Q. And then the Surface Water Coalition shapefile
15 usersinthe hearing that's referenced in the record 15 and partial decrees are shown in the two columns to the
16 citesthat we were just talking about. So I think that 16 left?
17 might be where that came from. But it doesn't really 17 A. Yeah.
18 matter today. 18 Q. | want to focuson Twin Falls Canal Company
19 Let'sturn to page 4. And you have stated 19 for amoment.
20 therethelegal standard to -- for the Department to 20 Can you sort of put side by side the irrigated
21 administer to less than the full amount of acres on the 21 acrestablethat'sin Exhibit 13 and the table on
22 face of the partial decrees. 22 paragraph 22 of the Fifth Methodology Order?
23 What's your understanding of that? | 23 A. Yeah, | havethem laying side by side.
24 understand that you're not alawyer, and Garrick'sgoing |24 Q. Okay. So the Twin Falls Canal Company number
25 toobject and say I'm asking for alegal conclusion, but 25 used in the Fifth Methodology Order is 194,732; isthat
Page 95 Page 97
1 I'mnot. You areatechnica person who's forced to 1 right?
2 crossthat interface from time to time. 2 A. Yes
3 How do you understand that legal standard that 3 Q. And the number shown in the "2013 RISD" column
4 isquoted there? 4 was about, roughly, 10,000 acre-feet smaller than that.
5 A. Sothestandardis"if the Department is going 5 Do you see that?
6 to administer to less than the full amount of acres set 6 A. Yeah
7 forth on the face of the Coalition's partial decrees, 7 Q. What happened that caused the Department to
8 such adetermination must be supported by clear and 8 add acresto Twin Falls irrigated acres?
9 convincing evidence." 9 A. | don't know.
10 Q. Okay. 10 Q. Wereyouinvolved in that decision to move
11 MR. BAXTER: So | will just go ahead and, for 11 Twin Fallsfrom 183,000 and change to 194,000 and
12 therecord, make the objection asto it's asking for a 12 change?
13 lega conclusion because | do believeit is. 13 A. | don't remember, like, making that decision,
14 But go ahead and answer the question, Matt. 14 but | would have been involved in it, yes.
15 Q. (BY MS. KLAHN) WEéll, my next question is: 15 Q. Let'sgo back to the PowerPoint, Exhibit 13,
16 Haveyou had any discussion with anybody at the 16 and let'slook at the third sheet, next to the last
17 Department about what that standard "clear and 17 page, that's titled " Shapefiles Submitted by SWCin
18 convincing evidence" means? 18 2013"'?
19 A. Yeah. During -- while we're drafting the 19 A. Okay. Yep, I'mon that page.
20 order or while we were doing the analysis, we talked 20 Q. Okay. So | seethat there's some bullet
21 internally about what that means, about what "clear and |21 pointsthere, "Non-irrigated urban areas, farmsteads,
22 convincing" means. To me, that is-- just on a 22 and subdivisions." The next bullet point, "Overlaps and
23 layman's, nonlegal type of thing, it meansthat it'sa 23 gaps." The next point, "Registration.” The next paint,
24 pretty high standard to meet, that you can't just say 24 "Land irrigated with supplemental groundwater is not
25 close enough. You need to haveit laid out and very 25 segregated.”
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1 What do those bullet points -- what are those 1 December 1st, 2022.
2 telling us about -- why did you include those here? 2 (Discussion held off the record.)
3 A. | don't remember exactly what | stated in this 3 (Exhibit 14 marked.)
4 presentation that | gave to the technical working group. 4 Q. (BY MS.KLAHN) So let'stake alook -- again,
5 My best interpretation, from what I'm seeing, is types 5 if you could keep the paragraph 22 table open on the
6 of thingsthat are in these shapefiles that would make 6 Fifth Methodology Order, Exhibit 2 --
7 themless accurate in determining the irrigated acres. 7 THE WITNESS: Did you give methis, too?
8 Q. Okay. Do you recall if the 2015 version -- 8 Q. (BY MS.KLAHN) --andturnto --
9 what did you say it was, in 2015 it became the Third 9 MR. BAXTER: Hold on, Sarah. Matt'strying to
10 Methodology Order? 10 communicate with Andrea.
11 A. Yes 11 COURT REPORTER: | might have given you an
12 Q. Wereirrigated acres changed in 2015 for the 12 extra. Sorry.
13 Twin Falls Canal Company? Sorry. 13 THE WITNESS: Okay. We're ready now. | had
14 A. | don't remember. 14 too many documents.
15 Q. Well, we've checked, and it looks like the 15 Q. (BY MS. KLAHN) One got stuck together?
16 Department used the 183,000 number that's showninyour |16 A. Yes.
17 PowerPoint for Twin Falls through 2016. And it was 17 Q. Let'sturnto page, | believeitis, 19 of
18 after that that the Department moved to 194,000 and so |18 that document. And | don't see page numbers on mine. |
19 on. 19 apologize for that. It'satable called "Surface Water
20 Does that sound right to you? 20 Coadlition Irrigated Acres," and the columns are " Surface
21 A. | don't--1don't recal that change. I'm 21 Water Codition Member," "Created by SWC or IDWR" "Date
22 not disputing it. | don't recall. 22 of Shapefile" "Shapefile Acres," "CDL Processing Acres,"
23 MS. KLAHN: | know it's lunchtime, but | have 23  "NRT METRIC Processing Acres."
24 about 30 minutes more, and | would be done, at least for |24 Do you see that?
25 round one, subject to wanting to come back and ask about |25 A. Yep, | have that.
Page 99 Page 101
1 additional documents and so on that were provided today. | 1 Q. Canyou just explain for the record, what is
2 What is the pleasure of the group? Should we 2 "Near Real Time METRIC"?
3 gountil 12:30 and take alunch break then, or do you 3 A. So0itisMETRIC that's created in-season. As
4 want to take alunch break now and come back at 1:00? 4 the season progresses with milestones that we wanted the
5 MR. BAXTER: Matt, what's your preference? 5 datacreated. So like wewanted it by April through
6 THE WITNESS: I'm flexible. | could go either 6 July and then monthly after that. So it's not exactly
7 way. 7 the same method as -- or procedure as METRIC, but it's
8 MR. BAXTER: Do you want to keep going? 8 very similar. It'sjust they had to change it to make
9 THE WITNESS: Yeah. Wereon arall; let's 9 itsowecoulddoitin-season. METRIC isnormally done
10 go. 10 after the season is complete, and then they do METRIC.
11 MS. KLAHN: He's having a good time, Garrick. 11 Thisisactual while we're going through the season.
12 Heslovingit. 12 Q. IsIDWR using near real time METRIC in any of
13 THE WITNESS: | would disagree with that 13 itsadministration activities currently?
14 comment, but, no -- 14 A. Not that I'm aware of.
15 MS. KLAHN: TJ, what is your thought? 15 Q. Isitatool that might be available for
16 MR. BUDGE: Either isfinewith me. Take your 16 administration?
17 pick. 17 A. That istheideawhy we -- we started -- we
18 MS. KLAHN: What about everybody elsein the 18 have had acontract with the U of | with Rick Allen and
19 room, are your stomachs all going to rumbleif wegofor |19 hisgroupin, | want to say, like 2015 or '16. We've
20 another 30 minutes? 20 had several years of data. So we were trying to develop
21 (Discussion held off the record.) 21 thisconcept in paralé, this procedure to see if we
22 MS. KLAHN: I'd like to mark another exhibit. 22 could get it to work for the methodology and elsewhere,
23 Anditis-- Andrea, it's an exhibit that has kind of a 23 so we've been working on this for awhile.
24 colorful map on the front, and it's "Idaho Department of |24 Q. Okay. And | think | may have -- did | say
25 Water Resources' in the upper left, and dated 25 page 16 or page 19?
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1 A. 19 1 recent onethat we can use at this point. There's

2 Q. Thepagel want to look at has atable that 2 othersin development, but they're not complete.

3 has-- thelast two columns on theright are -- the 3 Q. Sothetotal for Twin Falls Canal Company in

4 farthest right is called "Methodology Acres.” The 4 that next to the last column with the 2017 irrigated

5 second to theright iscalled, "If Remove Non-Irrigated 5 landsdataset is 180,956. And then we go to theright,

6 AcresWith 2017 Irrigated Lands Data Set." 6 and we have the methodology acres for Twin Falls, which

7 Do you see that? 7 15194,732, which matches what's in paragraph 22; is

8 MR. BAXTER: So | think you're on 16, Matt. | 8 that right?

9 think flip two moreto 19. 9 A. Yes, you are correct.

10 THE WITNESS: Okay. Yeah, now I'm on the 10 Q. Sowhy did you recommend the use of 194,732
11 right table. 11 instead of the lower numbers shown in the table that
12 Q. (BY MS. KLAHN) Okay. | apologize for that. 12 we'relooking at on page 19?
13 My notesweren't clear. 13 A. Because of that clear and convincing standard
14 In that table, if you look at Twin Falls Canal 14 from the Wildman decision in 2014.
15 Company, in the middle column, it says, "If Remove 15 Q. Soyou're more comfortable defending the Twin
16 Non-lrrigated Acres With 2011 Irrigated Lands Dataset,” |16 Falls Canal Company shapefile in front of ajudge than
17 andthetotal for Twin Falls Canal Company is179,486. |17 thework of your own Department people --
18 Do you see that? 18 MR. BAXTER: Objection --
19 A. | do. 19 Q. (BY MS.KLAHN) -- hand digitizing a map?
20 Q. What isthe derivation of that -- the acres 20 MR. BAXTER: Objection; argumentative.
21 showninthat column? 21 Q. (BY MS. KLAHN) Wadll, | don't mean to be
22 A. Sotheirrigated lands data sets are created 22 argumentative; I'm surprised.
23 a IDWR. And, historicaly, they've been created by 23 A. Let'suse2017. That datasetissix years
24 hand digitizing the fields on the ESPA for modeling 24 old thisyear. If you start looking at that data set,
25 purposes. So what they do isthey are -- classified all 25 thing s have changed. Land that was classified as
Page 103 Page 105

1 landinto irrigated, semi-irrigated, and nonirrigated. 1 nonirrigated in that 2017 data set, in some cases, has

2 Sowhat we did was we took the shapefiles that we had, 2 becomeirrigated. So we would be removing acres that --

3 andwedid aGIS anaysis with them to remove the 3 or wewould be not counting acres that were, in fact,

4 portionsthat were nonirrigated. So the leftover was 4 irrigated, if you open them on the 2021 aerial

5 semi-irrigated and irrigated. So that number for that 5 photography. For me, that's not clear and convincing

6 whole column isfor each company what acres were | eft 6 that those acreswere not irrigated. So that was the

7 over once we made that analysis. 7 standard that we were looking at.

8 Q. Okay. Sothe column | was just asking you 8 Q. So based on the Exhibit 13 that we looked at,

9 about istheirrigated acres using the 2011 irrigated 9 which showed the RISD -- I'm going to call them the RISD
10 landsdataset. If we moveto theright, thetitleis 10 -- the methodology acres -- and you're welcome to pull
11 "If Remove Non-Irrigated Acres With 2017 Irrigated Lands |11 that out again.

12 Dataset. 12 So 2013, 2014, 2015, possibly 2016, the

13 Is that the same concept as what you described 13 Department used 183,589 acres for Twin Falls Canal
14  with the other column? 14 Company. And the Twin Falls Canal Company submitted the
15 A. The same concept, different year, yes. It's 15 shapefilein 2013, submitted -- if you compare it with
16 based on 2017. That one was based on 2017. 16 Exhibit 14, submitted a shapefile acreage that was

17 Q. How frequently does IDWR update the irrigated 17 amost the same, 194,727.

18 lands data set? 18 | guessI'm just curious about if the Twin

19 A. We haveidentified years that we want it done 19 Falls shapefile wasn't good enough up through 2015 or
20 for purposes of calibration for our model, for the ESPA |20 2016, why isit good enough now, particularly, if you
21 model. | don't know exactly, but we don't have it for 21 haven't done any actual independent analysis of what's
22 every year, but there are quite afew years that we 22 good enough now?

23 have. The most recent one we have available, asof --1 |23 A. | don't remember why we -- why the acres

24 think | talked to the lady who works on it a couple 24 changed at that point in 2016.

25 weeks ago or maybe a month ago, was 2017 wasthemost |25 Q. The acres changed in 2016 to 194,000, let's
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1 say, 732, probably the same as now. Even though you 1 MR. BAXTER: Go ahead and answer.
2 had, in 2017, anirrigated lands data set that showed 2 THE WITNESS: | guess the way that | see that
3 Twin Falsto be, roughly, 14,000 less than the 3 statement -- | think | just read it here -- that
4 methodology of acres; isthat right? 4 statement isnot an even playing field. It'ssaying if
5 A. Yes 5 you can't clearly state why things should be removed,
6 Q. Soif the Department is provided with clear 6 Yyou haveto go with the decreed acres. While we do know
7 and convincing evidence -- I'm sorry, let me withdraw 7 someof it'sin there, | don't think we can clearly and
8 that. 8 convincingly come up with what should be taken out right
9 If the Department is provided with an analysis 9 now.
10 of irrigated acresfor the Twin Falls Canal Company 10 Q. (BY MS.KLAHN) Thank you. If you'reusing
11 that'slessthan the Twin Falls Canal Company endorsed |11 the 2017 irrigated -- well, let me ask you this: Are
12 shapefile, what kind of an evaluation would you make of |12 you using the 2017 irrigated lands data set for
13 that information? 13  modeling?
14 A. Submitted from athird party, is that what 14 A. | don't know the answer to that.
15 Yyou're suggesting? 15 Q. Would you think it would be important to have
16 Q. Forinstance, in the hearing on June 4th or 16 asmilar number being used for modeling shortages and
17 5thor 6th, or whenever we start, the groundwater users |17  determining demand?
18 may want to do something like that. My question is: 18 | realize -- well, I'll just let you answer
19  What kind of an analysis would the Department givethat |19 that question. Go ahead.
20 kind of a-- you know, that kind of evidence? 20 A. Wetry to be as consistent as we can, yes.
21 A. |think wewould review it on a-- using GIS 21 Q. | wantto draw your attention to paragraph 23
22 and start comparing it to what we're seeing on the 22 on page 10.
23 ground, you know, in air photos and try to evaluate 23 A. Okay. I'mthere.
24 what -- how it's characterizing the irrigated acres and 24 Q. That startswith the statement that, "There
25 nonirrigated. 25 arelands within the Surface Water Coalition service
Page 107 Page 109
1 Q. Why haven't you done that with the Twin Falls 1 areathat areirrigated by supplemental groundwater."
2 shapefile? 2 The next sentence says, " Supplemental groundwater isa
3 A. Right now to do an irrigated lands data set 3 factor that the Director can consider in the context of
4 takesusabout ayear of one person's staff time. We 4 adeivery cal."
5 know that that shapefile probably contains -- or does 5 Have you ever been asked to do any analysis of
6 contain hardened acres, farmsteads, some roads. We 6 the groundwater -- the acres that are served by
7 don't have the staff time to create one of those every 7 groundwater in the Surface Water Coalition service
8 year for the methodology. 8 areas?
9 We are -- we are investigating some automated 9 A. Wediscussed thistopic in the 2015 technical
10 methods, but right now we don't have that ability to 10 working group about what data do we have, and can we
11 create | think what it would take to be clear and 11 determine the -- you know, when there's a supplemental
12 convincing, which isto have arecent -- 12 groundwater water right, can we determine what portion
13 Q. Well, but I mean, if | may? 13 of that, you know, the acres are irrigated with that.
14 A. Go ahead. 14 At that time, we didn't have a good enough data set to
15 Q. It doesn't sound like the Department's number 15 determinethat. And that's still true today.
16 isclear and convincing either if it contains hardened 16 Q. Sointhelast eight years since you looked at
17 acres. 17 that in the 2015 technical work group, you haven't
18 MR. BAXTER: Objection; argumentative. 18 attempted to develop any data setsrelated to
19 Q. (BY MS. KLAHN) I mean, flatfooted question: 19 groundwater acresin Surface Water Coalition service
20 If thegoal isto administer to irrigated acres, and the 20 areas; isthat true?
21 Department'sirrigated acre number includes hardened 21 A. Notthat | know of, that is true.
22 acres, that's not clear and convincing either, isit? 22 Q. Isthat apriority for the Department?
23 MR. BAXTER: Objection; callsfor alegal 23 A. Wewould like those data. Right now | don't
24 conclusion. 24 think it isapriority right now for the Department.
25 Q. (BY MS. KLAHN) You can answer. 25 Q. What do you think would be required to develop
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1 adataset you'd be comfortable relying on to exclude 1 MR. BUDGE: Lunch sounds good.

2 acresfromtheirrigated acres piece of the demand side? | 2 (Lunch break taken.)

3 A. That isdifficult to determine the portion -- 3 MR. BUDGE: Thanks. Matt, before| get into

4 0 let's say you have somebody -- afarm that has canal 4 your deposition, | just want to have the record reflect

5 sharesonit, and then on top of it they have a 5 aconversation that we had before we started.

6 supplemental groundwater right, it isreally difficult 6 The groundwater users have filed what's called

7 to determinethat. 7 a30(b)(6) deposition natice for the Department, which

8 We've spent alot of timein the Bear River as 8 was scheduled to commence after the deposition of Matt

9 part of the Bear River Commission on that problemright | 9 Anders, and counsel for the Department, Garrick Baxter,
10 theretrying to find that out. | think it's more than 10 reported that the Department will not be producing any
11 just looking at water rights. Our experience there was 11 witnessesin response to that deposition notice. The
12 isyou haveto get out and talk to the usersto 12 only witnesses being Matt Anders and Jennifer Sukow
13 understand how they're using that supplemental right, 13 pursuant to the order issued by the Director, | think it
14 whenthey'reusing it. | think that's why we don't have 14 was, on May 5th.

15 thosedata. It'shardtodo. It'snotjust aremote 15 Isthat correct, Garrick?
16 sensing application. 16 MR. BAXTER: That is correct.
17 MS. KLAHN: Well, give me five minutes. Can 17 EXAMINATION
18 wejust go off the record for five minutes, and | just 18 QUESTIONSBY MR. BUDGE:
19 want to go through my notes one more time. 19 Q. Okay. Matt. Well, we're back. Hope you had
20 MR. BAXTER: Sounds good. We're off the 20 anicelunch break.
21 record. 21 A. Yeah, thank you.
22 (Break taken.) 22 Q. We'vemet before. I'm TJBudge, and for the
23 Q. (BY MS. KLAHN) I just have one more question 23 record, I'm an attorney for |daho Groundwater
24 related to that last line of questions we were talking 24  Appropriators, which typically goes by its acronym,
25 about. 25 IGWA, and we refer to as IGWA.
Page 111 Page 113

1 Mr. Anders, could you use pumping recordsto 1 I've got an outline of questions | want to ask

2 evaluate which acres are served by groundwater in the 2 you, and many of these topics have been addressed by

3 Surface Water Coalition service areas? 3 Sarah Klahn, and so during the break | tried to, you

4 A. | think, theoretically, yes, but you would 4 know, cut out questions that may be duplicative. | may

5 haveto understand the system. Like, do they have 5 have some guestions that overlap things Sarah asked

6 multiple pivots on one well and whereit'sall going. 6 about or ask for clarification or follow-up questions,

7 It'skind of the -- we've tried power consumption 7 but I'll try not to be too duplicative.

8 recordsin the past to do these type of things, and we 8 To begin, at the beginning of your deposition,

9 hit the same problem. 9 Ms. Klahn walked through your deposition notice and
10 If you understand the system, probably. If 10 therewere several categories of documents that you had
11 you don't or they have alot of configurations, like 11 been asked to bring to the deposition.

12 sometimesthisone is on, sometimes that pivot ison, it 12 Do you remember that?

13 makesit alot harder and alot more ambiguous. 13 A. | do.

14 MS. KLAHN: Well, for today, that's all the 14 Q. And | understood from your answers that you've

15 questions| have for you subject to revisiting the -- or 15 produced al of the documents and information that had
16 vigting, for thefirst time, | guess, the documents 16 been provided to the Director in this proceeding except
17 that were provided today by Sarah and that Garrick is 17 for those that you deem relate to the Director's

18 goingto get posted on the FTP site. And so with that, 18 deliberative process; isthat correct?

19 I'll see my timeto lunch or TJor whoever'sgoing next. |19 A. Correct, except the ones on the groundwater

20 MR. BAXTER: It's 12:33. | would propose we 20 pumping and the additional sources; we were still

21 break for lunch. 21 collecting that information. But correct otherwise.

22 MR. BUDGE: Garrick, mine will only take 22 Q. Thanksfor that clarification. | do remember

23 20 minutes. 23 that answer. | have aquestion for your attorney.

24 MR. SIMPSON: No, last timeit was 10. So 24 MR. BUDGE: Garrick, can we get alog of all

25 that'stwo hoursif you're going to 20 minutes. 25 of the documents and information provided to the
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1 Director that have not been produced? And | dontmean | 1 doneit, and we were just needing to revisit and look at
2 the contents of them, but alog similar to a privilege 2 some of these. Things like the regressions we're
3 logthat you would see for documents withheld dueto 3 constantly watching every year when we update those. So
4 privilege? 4 itwasn't like one thing where we just said this
5 MR. BAXTER: I'll ask the Director about that. 5 absolutely hasto be. It wasjust time to start looking
6 | don't have an answer for you here today. 6 at it and making sure.
7 MR. BUDGE: Okay. If you'l let usknow in 7 Q. Okay. Soone catalyst for updating the
8 writing, Garrick, that would be appreciated. 8 methodology was just the passage of time?
9 Q. (BY MR.BUDGE) Maitt, | understand you 9 A. | think that's part of it, one piece of it.
10 contributed, in some fashion, to the Third Methodology |10 Q. Yeah. What other rationale were given for
11 Order and the Fourth Methodology Order? 11 updating the Fourth Methodology Order?
12 A. Correct. 12 A. We had been watching -- like | said, we've
13 Q. When did you first learn that the Director was 13 watched the regressions that we've used to forecast the
14 considering, potentially, amending the Fourth 14 natural flow supply. We had seen Twin Falls Canal
15 Methodology Order? 15 Company, our regression declining somewhat, and we --
16 A. My best estimate isit's sometimein the 16 that's one of the companies that first has a shortfall,
17 summer of 2015 or the fall of 2015. That'sjust an 17 if one does, so we wanted to make sure that we were
18 estimate. 18 comfortable with where that regression was.
19 Q. I'mreferring to updates to the Fourth 19 North Side isthe same way -- or North Side
20 Methodology Order. 20 wasone that we were concerned about in July. Baseline
21 A. Oh, sorry. | thought you meant the -- when we 21 year, when we selected baseline year, | want to say it
22 were going to update the Third to the Fourth. 22 was 100 -- just estimating, it was about 101 percent of
23 Q. Yeah. Sol'll restate the question for the 23 average. Sowe knew that was relatively close, we
24 record. 24 needed to go back and ook at some of these things,
25 When did you first learn that the Director was 25 update the data and see where we were.
Page 115 Page 117
1 considering, potentially, amending the Fourth 1 Q. Did the Director give you any indications as
2 Methodology Order? 2 towhy hewas interested in updating the methodol ogy?
3 A. Sometimein the summer of 2021. 3 A. | don't know what his thought process was
4 Q. Okay. And how was that communicated to you? 4  other than that he is aware that, you know, the
5 A. | think that wasinforma communication within 5 methodology saysit needsto be periodically reviewed.
6 the Department. 6 Q. Fair enough. Matt, are you aware that there's
7 Q. From your perception, was the update to the 7 asettlement agreement between IGWA and the Surface
8 Fourth Methodology Order, was that something wherethe | 8 Water Coalition that was entered into in 2015 involving
9 Director was interested in updating the methodology, and | 9 the coalition's delivery call?
10 so he advised staff that he may pursue that; or wasthat |10 A. I'm aware of that agreement, yes.
11 something where the staff felt there was a need to 11 Q. Areyou aware that some of the groundwater
12 update the methodology, and they tried to persuadethe |12 districts have -- are, allegedly, in breach of that
13 Director that this was the time to do that? 13 agreement?
14 A. Generally, the communication is going both 14 A. I'maware of that also.
15 ways. We are working on the methodology, we haveideas |15 Q. Did that ever come up in discussions within
16 that we passto the Director, and he provides the input. 16 the Department involving reviewing the Fourth
17 Q. So back in the summer of 2021 when you first 17 Methodology Order?
18 heard that the Director may consider updating the 18 A. Notthat | ever remember. Not that is
19 methodology, had you or other Department staff members |19  expressed to me.
20 been providing the Director with information indicating |20 Q. Inthe, what's |abeled "Deposition Exhibit 4,"
21 it needed to be updated? 21 it'swhat | call the Department's preliminary
22 A. I'mnot surethat we were saying that it 22 recommendations. It's the one-page document that you
23 needed to be. | think the discussion wasmorealongthe |23 and Kara Ferguson drafted, dated December 23rd, 2022.
24 lines of the methodology saysthat it needsto be 24 Do you know which document I'm talking about?
25 updated periodically, and it had been yearssincewehad |25 A. Yeah, | think Garrick is getting it for me
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1 here. | don't -- | thought it was in my stack. 1 hold a hearing before updating the methodol ogy,
2 MR. BAXTER: It will bein this stuff -- 2 Department staff would have participated in that
3 folder. 3 hearing?
4 THE WITNESS: Oh, it'sin there. Wasitin 4 A. If hedirected usto, yes.
5 thefolder? You said 4, Exhibit 4? 5 Q. Okay. Who do you report to or who did you
6 MR. BUDGE: Yes. 6 report to during this process of updating the Fourth
7 THE WITNESS: Yes, | do have Exhibit 4 now. 7 Methodology Order?
8 Q. (BY MR.BUDGE) If you look at the first 8 A. When we started, | reported to Sean Vincent;
9 sentencein thefirst paragraph, it refersto a status 9 andwhenit finished, | reported to Mat Weaver. | was
10 conference held August 5th, 2022, where the Director 10 promoted in theinterim of that time.
11 issued adirective to Department staff to convene a 11 Q. When did that transition happen from Sean to
12 committee of expertsto review the Fourth Methodology |12 Matt?
13 Order. 13 A. Early March. | don't know the date exactly,
14 Do you see that? 14 but, like, the first or second week of March.
15 A. Yes, | do. 15 Q. Okay. So up through that time period, you
16 Q. Wereyou present during that status conference 16 would report to Sean and then after early March you were
17 either in person or by video? 17 reporting to Mat Weaver?
18 A. | believel wasin person for that one. 18 A. Correct.
19 Q. Doyou recal, during that status conference 19 Q. Explainthe processthat was utilized within
20 when the Director brought up thisidea of changingthe |20 your part of the review of the Fourth Methodology, the
21 methodology order that | spoke up and raised aconcern |21 technical aspect of it, after that August 5th status
22 about due process and this happening in the context of a |22 conference when the Director announced that he would
23 contested case, and we need to be cognizant of that? 23 takethison. Just explain what happened within your
24 A. 1 do not remember that. 24  world.
25 Q. Okay. Areyou awarethat | subsequently sent 25 A. Okay. Sol don't remember exactly when. At
Page 119 Page 121
1 emailsto Department attorney, Garrick Baxter, 1 some point we were given guidance on topics from the
2 expressing a concern about any update of the methodology | 2 Director that we should start reviewing, and then we did
3 needsto comply with the Administrative Procedures Act? | 3 our reviews, and then we presented the results,
4 A. |didn't-- I'm not aware of that, no. 4 preliminary results, to the Director. We -- to get his
5 Q. Wereyouinvolved in any discussions within 5 input. Wetook that input, in some cases we modified or
6 the Department about whether a hearing should be held 6 updated or did additional analysis, and then we
7 before the methodology order is updated? 7 presented our analysis to the technical working group.
8 A. Could you restate that? 8 Q. Justtimewisejust trying to, you know, fit it
9 Q. Yes. Wereyouinvolved in any discussions 9 together, when did you get the list of topics that you
10 within the Department as to whether ahearing should be |10  were to undertake?
11 held before the methodology order was updated? 11 A. | don't remember exactly. My best estimate is
12 A. No. 12 sometime after he announced it at that status
13 Q. Toyour knowledge, isthere any reason why a 13 conference.
14 hearing could not have been held before the Director 14 Q. And then when did you give your preliminary
15 issued a new methodology order? 15 report to the Director?
16 A. |think that'salega question I'm 16 A. Itwasover aseriesof days. We covered five
17 ungualified to answer. 17 or six topics at the technical working group. It was
18 Q. Arethereany reasonsthat technical staff 18 probably somewhere between four or six times that we met
19 could not have participated in a hearing before the 19 with the Director to show him our preliminary results
20 Director issued a new methodology order? 20 and discuss them.
21 A. We participate at the direction of the 21 Q. And this happened prior to those
22 Director. Hetelsusif we're going to participate. 22 November-December meetings when you were presenting to
23 Sorry, | may betoo soft. Hetellsusif we're going to 23 the outside consultants?
24 participate. 24 A. Yes.
25 Q. If the Director had told you he's going to 25 Q. Back tothe -- you know, stepping back in time
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1 towhen you were given alist of topics to address, was 1 understood was we were to get it completed for this --
2 that acollaborative process, or was that more of an 2 the 2023 irrigation season, yes.
3 ingtruction from the Director? 3 Q. Okay. And | know Sarah Klahn asked you about
4 A. | think it was both. | mean, informal 4 who participated -- | was making notes -- but I'm not
5 conversations that we had had with the Director, and 5 surel gotitall straight. So | understand that on the
6 then, ultimately, he decides what we're going to 6 demand side of the equation you took the lead, and on
7 address. 7 the supply side Kara Ferguson took the lead. And then
8 Q. Wasthat list put in writing at some point? 8 you mentioned there was work done by Amanda Fowler?
9 A. | don't remember it beingin like aformal 9 A. No, not on this--
10 writing of any sort. | don't remember it being in an 10 Q. Oh, not worked on by Amanda Fowler, okay.
11 email either. 11 A. Sheworked -- sheisahydrologist at Water
12 Q. Arethereany topicsor technical analyses 12 Disgtrict 1 that works on the Snake accounting.
13 that were suggested for discussion that the Director did |13 Q. Okay. Gotcha.
14 not, ultimately, direct Department staff to pursue? 14 A. Theother person -- well, at least | thought |
15 A. | don't remember any that we proposed that he 15 mentioned -- was Ethan Geider; he worked on the METRIC
16 declined or didn't recommend or didn't guide us on. 16 and presented that at the technical working group.
17 Q. So there were no topics-- let me rephrase the 17 Q. And then Jennifer Sukow?
18 question. 18 A. Of coursg, yes, Jennifer Sukow aswell.
19 At no point were you instructed not to pursue 19 Q. Did any Department staff members on the
20 any particular technical aspect of the Fourth 20 technical side besidesyou, Kara, Jennifer, and Ethan
21 Methodology Order? 21 participate in reviewing the Fourth Methodology Order?
22 A. No, | don't remember ever being told not to -- 22 A. Canyou repeat that question?
23 or to stop reviewing something or to not review 23 Q. Arethere any technical staff at the
24 something. 24 Department that participated in reviewing the Fourth
25 Q. Okay. Arethere any analyses that Department 25 Methodology Order other than you, Kara, Jennifer Sukow,
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1 staff wanted to do but they just didn't have enough time 1 and Ethan Geider?
2 tocompleteit? 2 A. | can'tthink of anybody that assisted us.
3 A. Yeah. | think we would have liked to spend 3 Q. Towhat extent did Sean Vincent participate?
4 more time with the forecast supply. And that was 4 A. Seanisgenera supervision of us. | believe
5 discussed in the technical working group of things that 5 that he -- he was likely in some of the meetings but not
6 we could look at to maybe make those regressions better. | 6 all during the review process. | don't think -- | can't
7 | would have liked to spend more time with Greg 7 remember if he went to any of the technical working
8 Sullivan's comments and maybe doing moretestingand | 8 group meetings, attended it remotely. | can't remember.
9 thinking about that with project efficiency. But that's 9 Q. Okay. Andthento what extent did Mat Weaver
10 al I can think of right now. 10 attend the technical meetings?
11 Q. Wasyour inability to pursue those types of 11 A. Hewasn'tin person that | remember. | think
12 topics, was that because you had a deadline? 12 helistened remotely to at least one of the meetings.
13 A. | thinkit's partially adeadline, but also 13 Q. Okay. Andthenif I'mjust trying to make a
14 just the workload of what else we haveto do at the 14 list of the information that was presented to the
15 Department. The Surface Water Coadlition, while | would |15 Director for consideration, I'm assuming that your
16 liketo work on it full-time, the calculations, we 16 preliminary recommendations, that Deposition Exhibit 4,
17 just -- we have other things that we're assigned that we |17 I'm assuming that was presented to the Director at some
18 haveto complete. So balancing all of that, there's 18 point?
19 just alimited amount that we can get done. 19 A. Theword that I'm having trouble with there is
20 Q. Yeah. | can appreciatethat. | feel that in 20 "presented.” You mean likeformally like a
21 my line of work. 21 presentation? Or we drafted it and gave it to him,
22 And did you understand that the Director 22 would be amore accurate way than aformal presentation.
23 wanted to have a new methodology order issued beforethe |23 Q. Okay. Maybe the word "provided"?
24 2023 irrigation season? 24 A. | likethat word.
25 A. That wasthe general goal that | always 25 Q. So that document was provided?
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A. A draft of this document was provided.

Q. Okay. When was that draft provided?

A. | think the last technical working group
meeting was around the 15th of December, and then we
drafted this, and based on the fact that it came out on
the 23rd, it had to have been in that about week window
there between the 15th and the 23rd sometime.

Q. Didyou receive any feedback on the draft?

A. Yeah, | think we received feedback and edits
on that draft that we gave him.

Q. Did the draft contain any recommendations that
did not make it into the final document?

A. No. Therewas one that we were unsure about
was METRIC, about the staff commitment that it was going
to take to do near real-time METRIC. But | think this
was our, after discussing it, was our recommendation.

Q. What did the draft say about near real-time
METRIC?

A. | think it recommended to not try to implement
it. We had -- we were unsure if we had the staff time

21 for that component. Even though we think it'san
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Q. Gotcha. Anditwaskind of -- it sounds like
it was kind of back and forth, the technical folks would
communicate things to the Director, and you would
provide feedback and input and things like that?

A. | think that's an accurate description, yeah.

Q. Wasthe Director involved from the beginning,
from back in August, or did he not comein until later
in the process?

A. Hewasinvolved the whole time.

Q. Gotcha. Okay. Let metake astep back. You
mentioned that the idea of, potentially, updating the
methodology, that first came to your attention in the
summer of 2021; isthat right?

A. Correct. That'swhat | said, yeah.

Q. What happened in that regard from that time
until August of 2022 with regard to updating the
methodology?

A. We started reviewing pieces of the methodol ogy
in 2021.

Q. What pieces did you start with then?

A. | remember working on baseline year. |

22 improvement, we still think it's an improvement, it's 22 remember Karawas working on the forecast supply, and we
23 unclear if we can do it on the time frames needed. 23 were aso working on -- Ethan was helping us with the
24 Q. Yeah, | understand. 24 near rea-time METRIC. That's the three that | remember
25 What other documents were provided to the 25 at thispoint. There could have been more, but |
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1 Director beside the -- what I'm calling the preliminary 1 remember working on those three.
2 recommendation from you and Kara? 2 Q. Gotcha. Wasthe Director also involved back
3 A. For thisdocument I think that's all that was 3 then, at least from an oversight standpoint?
4 provided, wasthis -- adraft of this. 4 A. Yes.
5 Q. The materiasthat were presented in November 5 Q. Didthat work continue, you know, through 2022
6 and December to the outside consultants, were those 6 until we got to that August 5th status conference?
7 materials provided to the Director? 7 A. No, it wasn't continuous until then, until
8 A. | don't remember physically sending him the 8 2022.
9 documents. I'm thinking that was unlike -- | think that 9 Q. What work was done, say, from January until
10 wasunlikely. But we werein communication with him |10  August of 20227
11 about the -- what feedback we got from the -- during the |11 A. | don't remember working on it, on the update
12 technical working group meetings, which would havebeen |12 during that time.
13 finished before this. 13 Q. Sothere was some work donein 2021, and then
14 Q. Okay. The commentsthat Greg Sullivan and 14 it soundslikeit was kind of -- you know, sat still for
15 Sophia submitted on January 16th, were those providedto |15 aperiod of time, and then it resumed in August of '22;
16 theDirector? 16 doesthat sound fair?
17 A. | don't know. 17 A. That soundsrelatively -- yeah.

18 Q. Youdidn't provide them to the Director, then?

19 A. No.

20 Q. Intermsof just how information was

21 communicated, was that meetings, presentations, personal
22 conversations, emails, how did that happen?

23 A. All of the methods that you just discussed are

18
19
20
21
22
23

Q. Didthefolksthat worked on the methodol ogy
in 2021, did you communicate your findings and analyses
back then to the Director?

A. Yes.

Q. When you picked up the work in August of 2022,
was your work on those topics, baseline year and the

24 ways that we communicated with the Director and he 24 others, wasthat mostly completed, or wasthat -- were
25 communicates with us. 25 those topics that needed alot more analysis?
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1 A. They needed -- you know, we had another year 1 that -- that's the date on this Deposition Exhibit 4,
2 of data, so they needed to be -- that needed to be added 2 whichisthe preliminary recommendations that you and
3 totheanaysis. Andthen | think we-- | wastrying to 3 Karaauthored.
4 think. Yeah, we, likely, did some additional analysis 4 A. Yeah, wedid additional analysis, reviewing
5 onit at that point. 5 the comments received from the technical working group
6 Q. Gotcha Back in 2021 when you were doing your 6 and then additional analysisto prepare for the final
7 technical work, did you communicate with anyone outside | 7 order.
8 the Department about that work? 8 Q. Okay. And wasthere continued dialog, you
9 A. |didnot, no. 9 know, during the first four months of '23 until the
10 Q. What about from August of '22 until the Fifth 10 Fifth Methodology Order was finally issued?
11 Methodology Order was issued, at the end of April, did |11 A. | don't understand that question.
12 you communicate with anyone outside the Department about |12 Q. So I'mtrying to, in my mind, envision -- I'll
13 thetechnical work that Department staff had been 13 give you some context.
14 performing? 14 Y ou know, I'm wondering, did you, you know,
15 A. Repeat the question, please. 15 hand off al thetechnical datain, say, January, and
16 Q. From August of '22 until the Fifth Methodology 16 thenfrom that point forward everything wasjust in
17 Order wasissued in April of '23, during that time 17 the-- you know, the Director's camp; or was there
18 period, did you communicate with anyone outside the 18 continued dialog between technical staff and the
19 Department about the technical work the Department staff |19 Director or his staff, you know, throughout this year
20 was doing on the methodology? 20 until the Fifth Methodology Order was issued?
21 A. Yes, thetechnical working group. 21 A. Therewas continuous or continued dialog
22 Q. Yeah, very good. Other than the folks that 22 between the Director and us.
23 participated in those November-December technical 23 Q. Andthen | think you mentioned earlier that
24 working group meetings did you communicate with anyone |24 your -- the person you report to at some point shifted
25 else outside the Department? 25 from Sean Vincent to Mat Weaver; | think that was early
Page 131 Page 133
1 A. | don't remember specifically talking to 1 March?
2 someone directly about the -- that were working on 2 A. Correct.
3 amending that, but | could have easily mentioned it to 3 Q. | understand. The comments that Greg Sullivan
4 somebody, you know, like when we were doing the Swan | 4 and Sophia Sigstedt submitted on January 16th, who
5 Falstechnica working group, in aside conversation or 5 within the Department reviewed those comments?
6 something like that; but not in any officia, like, 6 A. | reviewed those comments. | know that Kara
7 "We're doing this, and here's what we need," or "Here's 7 Ferguson reviewed those comments. | cannot speak for
8 what we want you to know." 8 other people and what they did with those comments.
9 So it would be more on an informal basis, 9 Q. Didyou forward those comments to other folks
10 "Yeah, we got that going” or, "Y eah, wereworkingon |10 within the Department?
11 that." The samecould betrueof -- wewereat theBear |11 A. Yes.
12 River Commission meeting, so we -- | may have mentioned |12 Q. And who would that be?
13 it to somebody that we were doing that. 13 A. Wewould have forwarded them to legal counsel
14 Q. | understand. So there weren't any formal 14 and the Director.
15 presentations concerning the work you were doing to 15 Q. During thistime -- you know, we can go back
16 folks outside the Department during that period? 16 al theway until, you know, summer of ‘21 until the
17 A. | don't remember any. | don't think there 17 Fifth Methodology Order was issued last month, was there
18 wereany. 18 anything you were instructed not to do or analyze or
19 Q. Okay. After the-- you and Karaissued your 19 evauate?
20 preliminary recommendations, that document dated 20 MR. BAXTER: Objection. | think he's already
21 December 23rd, 2022, did Department staff do any 21 answered this question.
22 technical work after that date relating to the Fifth 22 But, that said, go ahead and answer the
23 Methodology Order? 23 question, Matt.
24 A. After which date? Could you repeat that? 24 THE WITNESS: | don't remember being
25 Q. December 23rd of last year, that's the day 25 instructed to stop working on something.
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1 Q. (BY MR.BUDGE) Are theretopicsyou were 1 A. Yes
2 instructed not to examine? 2 Q. Canyou just walk methrough it and just
3 A. No. Wefollowed the guidance of the Director 3 identify the parts of this order you contributed to?
4 with the topics he wanted addressed. 4 A. Yes. SolI'monpagel. Wedo the -- Karaand
5 Q. Isthere any information or datathat is 5 |, generaly, do thefirst draft of this order, so we
6 included in the Fifth Methodology Order that you 6 would have updated the year and thetitle; and then
7 disagree with? 7 paragraph 3, 4, and 5 would have been updated. The
8 A. Pleaserestate the question. 8 table under 6 would have been updated, or we would have
9 Q. Isthere any information in the Fifth 9 proposed edits. When | say "updated,” we would have
10 Methodology Order that you disagree with? 10 proposed editsin those sections. Section --
11 A. No. 11 Q. Let meinterrupt, Matt.
12 Q. Isthere anything in therethat -- isthere 12 A. Sure.
13 anything not in the Fifth Methodology Order that you 13 Q. When you say "edits," it sounds like what
14  think should have been included? 14 you'redoing isyou're using the As-Applied Order from a
15 A. No. 15 year prior, and then you're just tweaking it to reflect
16 MR. FLETCHER: Did he hear your answer? 16 current conditions?
17 MR. BAXTER: TJ, did you hear hislast answer? 17 A. It may not betheyear prior, but it is--
18 MR. BUDGE: | did not. 18 normally, we start with a previous version of the same
19 THE WITNESS: Oh, sorry. | said"no." | was 19 typeof year. Soif it doesn't have a shortfall, we
20 waiting for you -- 20 choose ayear to start with from a previous for
21 MR. BUDGE: Thanks, Matt. There must have 21 consistency. But, yes, so that is how we do this.
22 been aglitch or something like that, so thank you for 22 Q. Okay. That makes perfect sense. | just
23 caling that out. 23 thought that would be helpful for the record.
24 Q. (BY MR.BUDGE) So just thinking about just, 24 A. |think | wason page 2. 8, paragraph 8;
25 you know, how long it took to develop this, it sounds 25 paragraph 9 would have had edits; paragraph 10;
Page 135 Page 137
1 like Department staff worked for anumber of monthsin | 1 paragraph 11; the table under 12 would have had proposed
2 '21 and then worked from last August until, you know, 2 edits; 14, on page 4, would have had proposed edits; 15
3 April, you know, to finally develop this, so, you know, 3 would have had proposed edits, but those would have been
4 if you can just give me arough estimate of the number 4 done by Jennifer Sukow; and then 16, the same, Jennifer
5 of monthsthat the Department worked on developingthe | 5  Sukow.
6 Fifth Methodology Order, I'd appreciate that. 6 I would not have -- well, | was about to say,
7 A. | would estimate not continuously but parts of 7 | wouldn't have touched "conclusions of law," but then
8 maybe 10 or 12 months. 8 onpage>5 thereis"The Joint Forecast" under
9 Q. Okay, thanks. That helpsme. Let me ask 9 paragraph 5, we would have updated that; and 6 there'sa
10 about the April 2023 As-Applied Order. 10 shortfall there; Jennifer would have done some editing
11 Were you involved in the preparation of that 11 in7, and so there is a shortfall in there, we would
12 order? 12 have also edited that. And then on page 6, the final
13 A. | was 13 paragraph, whereit's-- | guessit'sjust under the
14 Q. And did Sarah walk through that with you and 14 order, we would have updated proposed edits there as
15 identify the parts of that order you contributed to? 15 well. And | think -- and then Attachment A, page 1
16 A. Shedid not. 16 through 4 -- yeah, page 1 through 4, we would have
17 Q. I didn't think so, but there was a period of 17 proposed updated figures there.
18 timewhere | was multitasking. 18 Q. Thanks, Matt. | don't have any questions
19 MR. BUDGE: If the deponent could be presented 19 about this at thistime, but | may come back to it
20 with Deposition Exhibit 3. 20 later, so that's helpful.
21 THE WITNESS: Is that in this book? 21 L et me have you turn to Deposition
22 MR. BAXTER: Yes. 22 Exhibit 5 -- or, excuse me, Deposition Exhibit 2, which
23 THE WITNESS: Okay. | haveit. 23 isthe Fifth Methodology Order.
24 Q. (BY MR. BUDGE) Do you recognize that as the 24 A. Okay. | haveit.
25 April As-Applied Order? 25 Q. I'vegot anumber of questions about the
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1 baselineyear. And | know Sarah asked you several 1 somekindintoit. We could adjust the number based on
2 questions, so I'll try not to duplicate them, but | want 2 the season or based on things like that. 1t would be a
3 tomake sure | have aclear understanding of your 3 littlemoreflexible. | guessthat was along way
4 answers and how that process worked. 4 around to say it'salittle more flexible. Sorry.
5 Let's begin by just turning to page 3. 5 Q. Yeah, | understand. And maybeto giveyou a
6 A. Okay. I'mon page 3. 6 hypothetical: If the yearsthat met the criteriayou
7 Q. Andif youlook at paragraph 7, it reads, "A 7 didn't feel were the best representations of water
8 baselineyear isayear or average of years when 8 demand, that flexibility would maybe allow you to select
9 irrigation demand represents conditions that can predict 9 avolumethat's, you felt, more representative of likely
10 needinthe current year of irrigation at the start of 10 water demand for the Coalition?
11 theirrigation season." 11 A. Possibly. Possibly.
12 Do you see that? 12 Q. Okay. Let'slook at that same page. And if
13 A. | seethat, yes. 13 welook at paragraph 8, there's three factors that are
14 Q. Thebaselineyear is, essentidly, just a 14 considered: "climate; available water supply; and
15 volume of water that we assume the Coalition may needto |15 irrigation practices." And just summarizing
16 grow cropsthat year? 16 paragraph 9, as| understand it, the selection criteria
17 A. Yes, by company. 17 set forth in the Fifth Methodology Order looks for years
18 Q. By company? 18 that have above-average temperature, below-average
19 A. Butit'snot one volume, yep. 19 precipitation, and above-average diversions?
20 Q. Thank you for the clarification. And just so 20 A. Those arethree of the five criteriathat we
21 | understand, the baseline year does not -- the way the 21 look at.
22 Department has selected that, they've not selected the 22 Q. Okay. Andtell methe other two criteria.
23 year of the most likely water needs of each member of 23 A. Growing degree days and limited supply.
24 the Surface Water Coalition; they are -- you're 24 Q. And"limited supply" or "unlimited supply"?
25 intentionally selecting ayear that assumes 25 A. Supply not limited, you are correct.
Page 139 Page 141
1 greater-than-average water demand? 1 Q. Yes, supply not limited.
2 A. Correct. 2 A. Thank you.
3 Q. | see. And then that paragraph we just read 3 Q. Let meask you about that last factor. And |
4 itsaysit can beasingleyear or an average of years 4 think we've got to flip to the next page. It'sat the
5 to represent that above-average demand? 5 bottom of paragraph 9, but it's on page 4 of the order.
6 A. Yes 6 A. Okay. | think I'm there.
7 Q. Rather than selected baseline year volume that 7 Q. It'sthelast sentence. It says, "actua
8 perfectly matchesaprior year or an average of prior 8 supply should be analyzed to assure that the baseline
9 vyears, has Department staff ever considered just 9 yearisnot ayear of limited supply."
10 selecting avolume that's above average, whether or not |10 Explain the thinking behind that criteria.
11 that volume was diverted in any particular year? 11 A. My interpretation of that isthey have the
12 A. | think we've had, at atechnical level -- | 12 water that they want to put to use, it's available to
13 cannot speak for the Director or anyone else-- at a 13 them. They aren't limited in some other way, like they
14 technical level, we have discussed that informally. 14 would use more water if they had it, if they could get
15 Q. And what would you see being the pros and cons 15 it, but it'sjust not there. It's a short water supply,
16 of that type of approach? 16 storage wasn't enough.
17 A. I'll start with the cons. What number isit 17 Q. Theway | read this, they're selecting a year
18 goingto be? How do you justify that number? 18 that does not have a constrained water supply. It's
19 Everything we do in the methodology is going to get 19 got -- that the water supply is not limited.
20 scrutinized, so we have to come up with areason why 20 Isthat right, or am | not understanding that?
21 weredoingit. So that'sthe con, like what could we 21 A. | think you're correct, that it's not limited.
22 do. 22 Q. Meaning they have more water to divert if they
23 The pro of doing something like that is maybe, 23 wantit?
24 possibly, we could -- we could make it -- you know, take |24 A. | don't know about more, but they have what
25 other considerationsinto -- you know, adjustments of 25 they need. Itisavailable for what they need or what
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1 they demand for their crops. 1 A. | fed likethisis getting partially into the
2 Q. Gotcha. If welook at the prior sentence, one 2 deliberative process of the Director here about what we
3 of thefactorsisthat you're going to strive to "select 3 present to him and how we communicate with him.
4 ayear of below-average precipitation to ensure that 4 Q. Yeah. And | don't need you to answer the
5 increased diversions were afunction of crop water need | 5 latter part. I'm just trying to find out what
6 and not other factors.” 6 information was presented to him to consider.
7 What types of other factors besides crop water 7 So was information presented to the Director
8 need would compel a member of the Coalition, 8 about potential alternativesto 2018 or 2020 asthe
9 potentialy, to divert water? 9 basdineyear?
10 A. They aso divert additional water for, like, 10 A. [ think in ageneral sense we did discuss that
11 carrying water; you know, there's additional water they |11 inlooking at the question. If we -- and just generally
12 need just -- not just what the crops need to get it to 12 speaking, like, if we don't use -- we have two years
13 their fields. So thereisadditional water there that 13 that qualify, that meet the criteria-- if we don't use
14 they need. 14 thoseyears, what else would we use. Asjust kind of a
15 Q. Doessome of the Coalition members also divert 15 genera discussion about what our options are.
16 water for their hydropower generation? 16 Q. Okay. | understand. That makessense. If |
17 A. | don't know. 17 haveyou look again at Deposition Exhibit 4, whichis
18 Q. Isthat something that Department staff has 18 that December document that you and Kara Ferguson
19 anayzed? 19 authored, the preliminary recommendations.
20 A. | havenot analyzedit. | don't know if 20 A. Yes.
21 someone else has analyzed that. 21 Q. How comethat doesn't identify 2020 as a
22 Q. You may not know the answer to this question, 22 potential alternative way to select a baseline year?
23 but in years where there's plentiful natural flow, you 23 A. Under bullet -- the first bullet there, like
24 know, above-average water supply years, isit your 24 three-quarters of the way down, isthat what you're
25 understanding that canal companies may divert asmuch |25 talking about, where we just talk about '18?
Page 143 Page 145
1 water asthey can get in the canal because it makes 1 Q. Right. Yeah.
2 management of the supply more convenient? 2 A. Okay. At that point thisisour
3 A. | don't know the answer to that. 3 recommendation. Our recommendation was 2018.
4 Q. Okay, fair enough. 4 Q. Andwasthat at least partly based on feedback
5 In terms of selecting the baseline year, the 5 you had received from the Director, you know, before
6 Director ultimately makes the decision; right? 6 that date?
7 A. Yes 7 A. Yeah, | think he had provided input on when we
8 Q. Andthen therole of staff isto arm him with 8 presented it to him before the technical working group
9 thedatato help him make the best decision? 9 meetings.
10 A. | believethat isour role, yes. 10 Q. Okay. | understand.
11 Q. | understood from some of the data presented 11 MR. BUDGE: Dylan, could you hand Matt, to be
12 that there were two years that met the criteriafor 12 marked as an exhibit, or the Reporter, a copy of Sophia
13 selecting abaseline year, 2018 and 2020; is that right? 13 Sigstedt's comments that she submitted on January 16th.
14 A. Yes 14 The document has aLynker logo at the top, and it's
15 Q. Did staff provide the Director with data 15 titled, a"Memorandum" to Matt Anders and Kara Ferguson
16 showing that 2020 was also a qualifying year? 16 from Sophia Sigstedt and dated January 16th, 2023.
17 A. Yes. 17 MR. ANDERSON: Yes, TJ. Sorry | didn't
18 Q. Did staff provide the Director with 18 answer.
19 information about any other ways of, potentialy, 19 (Discussion held off the record.)
20 selecting abaseline year? 20 (Exhibit 15 marked.)
21 A. That questionisunclear to me. Could you 21 Q. (BY MR. BUDGE) Do you recognize this
22 dateit dightly different or repeat it? 22 document, Matt?
23 Q. Did staff identify any alternate waysto 23 A. Yes, | do.
24  determine the baseline year and present that to the 24 Q. You've seen this before?
25 Director for consideration? 25 A. Yes, | have.
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1 Q. Okay. | wantto ask you about some of the 1 exercise of discretion by the Director?
2 suggestions Sophia had made here. 2 MR. BAXTER: Objection; callsfor alega
3 A. Okay. 3 conclusion.
4 Q. Let'sbegin by turning to page 2. And at the 4 But to the extent you can answer the question,
5 top there's a paragraph or section No. 1, and Sophia 5 Matt, go ahead and answer the question.
6 makes the suggestion that the Department consider rank | 6 THE WITNESS: | think that falls under
7 within the period of record and select an averagein 7 discretion.
8 yearscloser to the rank of the'06, '08, '12 baseline 8 Q. (BY MR.BUDGE) Yeah, okay. Let meask -- if
9 year selected in 2015. 9 wefliptopage4 --
10 Do you remember reviewing Sophia's commentsin 10 A. Yep, I'm there.
11 thisregard? 11 Q. -- atthetop of page 4 there's a paragraph
12 A. | do. 12 No. 2, it's another suggestion that Sophia had made.
13 Q. What do you think about her suggestion? 13 AndI'll just read the first sentence.
14 A. The methodology lays out the criteria that we 14 It says, "Another better alternative would be
15 aregoing to use for selecting the baseline year. |If 15 tousediversion demands for the '06/'18 irrigation
16 we-- wewould haveto modify the order to add that asa |16 seasonsfor the baseline year," because they were unique
17 criteria 17 hydrologic circumstances in 2018 that she doesn't
18 Q. Didyou discuss with Sean Vincent or Mat 18 believe representsatypical dry year.
19 Weaver that possibility that Sophia had suggested, you |19 Do you remember this part of her comments?
20 know, we could do thisto identify -- or to designate a 20 A. I do.
21 different baseline year? 21 Q. Doyou agreethat the hydrologic conditionsin
22 A. | don'tthink that | -- I didn't recommend it 22 2018 were unique, as Sophia describesin that paragraph?
23 to either one of those people. 23 A. | don't know if I'd use the word "unique"
24 Q. Okay. Thissuggestion, then, it sounds like, 24 there. It was ayear that we were coming off -- 2017
25 didn't makeit to the Director? 25 wasthe previousyear, areally good water year, the
Page 147 Page 149
1 A. | did not recommend it to the Director asa 1 base flow was good, lots of carryover, so the supply was
2 changeto make. 2 redly good going into 2018, and, for the most part, for
3 Q. Okay. You may have answered this: Was her 3 thefirst half.
4 report forwarded to your superior at the time, either 4 Q. Andthenl think it had, like, zero
5 Sean Vincent or Mat Weaver? 5 precipitation in July, or something like that; right?
6 A. |think thelast -- | answered the question 6 A. Andthat'swhy it qualified for abaseline
7 lasttime, thelegal -- that | forwarded to legal staff 7 year under our criteria. It got really hot and dry.
8 and the Director. 8 Q. Yeah.
9 Q. That'sright. That's correct. | apologize 9 A. | mean, that'swhat our criteria are looking
10 for forgetting that. 10 forisawarm, dry, you know, less-than-average
11 If the Director was open to the idea of 11 precipitation season.
12 changing the criteriafor selecting the baseline year, 12 | think she did talk about, you know, asfar
13 what do you think about Sophia's suggestion? 13 asunique, there was no precipitation in, maybe, July,
14 A. | think it'ssimilar to your question about 14 August, or September. That is unique, but the
15 could you just choose an average diversion. Youcanuse |15 precipitation is normally low in those months anyway. |
16 rank, but you haveto justify it in some way, like 16 mean, it's not uncommon to have very low precipitation
17 rationaizethisiswhy we're using thisrank. | think 17 inthose months.
18 it'sagood way to characterize the data to determine 18 Q. If the Director wereto consider changing the
19 whereyou arein the body of the data, but | wasn't able |19 selection criteriafor the methodology -- or, excuse me,
20 to--inthinking about her proposal -- come up with a 20 for the baseline year, do you think considering
21 rank that | could justify in someway. And, you know, | |21 diversion demands, like Sophia had suggested, is worthy
22 thought about it, like how would | do that. And | 22 of consideration?
23 wasn't able to come up with something that | waswilling |23 A. | think we do consider diversions. It's above
24 to recommend to the Director. 24 average. That'swhat we're looking -- that's what we're
25 Q. It soundslike that might require some 25 trying to get, warm, dry seasons, so we're looking for
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1 higher diversions. 1 dlightly modified after we got the input, but it has,
2 Q. I think you've answered other questions like 2 roughly, the same data; it would have been minor if it
3 that onthistopic, so I'm going to move on and ask a 3 didn't.
4 few questions just about the forecast supply. And we 4 Q. Okay. AndI'll notethat I've added page
5 canturn back to the Fifth Methodology Order, whichyou | 5 numbersto the bottom right-hand corner of the slide.
6 should havein front of you. 6 It'sjust for ease of reference.
7 A. Yep, | do. Canyou give methe exhibit number 7 A. Thank you.
8 again? Isthat 2? 8 Q. Ifyoull turntodlideO.
9 Q. Yes Okay. | changed my mind, Matt. | want 9 A. Yep, I'mthere.
10 tohaveyou look at the technical working group 10 Q. Thisshowsthe R-squared value for the
11 presentation dealing with the April and July forecast 11 regression models for each of the SWC members; correct?
12 supply. | don't know what the number is, but I'll see 12 A. Yes
13 if l canfindit. 13 Q. Andthey're pretty constant except for Twin
14 MR. BUDGE: This may not have been made an 14 FallsCana Company. Andif you look at the tables, |
15 exhibit yet. Unless someone elseis aware of the 15 understand that the R-squared value has degraded over
16 November 17th presentation to the technical working 16 time. It'sgonefrom .86 in 2014 to .84 in 2016, .83 in
17 group regarding April and July forecast supply, unless 17 2018, .8 in 2020, and then drops al the way down to .72
18 someone else has that marked as an exhibit, Dylan, I'll 18 in 2022.
19 need you to pull that out. 19 Do you have any ideas as to why the R-squared
20 MR. BAXTER: Dylan's grabbing it. 20 valueisdegrading?
21 THE WITNESS: I'm going to show this, TJ. Is 21 A. Wedon't. We have -- we wonder if it's Box
22 thisthe onethat you're -- 22 Canyon. Box Canyon isthe predictor variable. One of
23 MR. BUDGE: Not that one. It'sthe same date, 23 the predictors here, Heise and Box Canyon are used on
24 but at the bottom it says, "April and July Forecast 24 these. Werewondering if it's that, but we're not
25  Supply.” 25 sure.
Page 151 Page 153
1 MR. BAXTER: By Kara Ferguson? 1 Q. Haveyouidentified any other potential
2 MR. BUDGE: Y eah, by Kara Ferguson. 2 contributing factors?
3 MR. BAXTER: Let me just compare to make sure 3 A. Atthispoint, no.
4 | got an accurate copy here. Thisone haspage numbers | 4 Q. Hasthe Department undertaken to look into
5 onit. Yes. 5 thistotry to get to the bottom of it?
6 MR. SIMPSON: It'stoo late for him to give it 6 A. Yes. Thisisonethat concernsus, the
7 back. 7 degradation that you -- and the R-sguared that you
8 MR. FLETCHER: What's the date on it? 8 pointed out, we watch it every year. We haven't found
9 MR. SIMPSON: November 17th. 9 what wethink isareason for it. We have some ideas.
10 MR. FLETCHER: Of '22? 10 At least onthetechnical level, Karaand | have talked
11 MR. SIMPSON: Y eah. 11 about do we need to -- do we need to find something
12 MR. BAXTER: July forecast. Yep, cool. 12 else. Do we need to do something else with this.
13 (Exhibit 16 marked.) 13 We, ultimately, decided that we would watch it
14 Q. (BY MR.BUDGE) You'vegot that in front of 14 another -- you know, just watch it year to year and see
15 you, Matt? 15 what happenstoit. But we're -- we think we're kind of
16 A. | do. Wereready. 16 onthe-- we're getting close to the -- we'll have to do
17 Q. Doyou recognizeit? 17 something if it continues to degrade. And that's
18 A. I do. 18 because -- I'm sorry, go ahead.
19 Q. And that's the presentation given to the 19 Q. No, | didn't mean to cut you off. Go ahead
20 technical working group on November 17th of '22; 20 and finish, Matt.
21 correct? 21 A. That'sjust because Twin Falls Canal Company
22 A. lthinkitis. But what | waslooking for is 22 hasthefirst onethat has a shortfall, so this one
23 Karasent some follow-up information, but | can't 23 meansit hasalot of meaning to the shortfall. Sowe
24 remember, off the top of my head, if she updated her 24 arewatching this one closely.
25 presentation. So thisiseither the original or a 25 Q. Thank you for doing that. | appreciate the
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1 attention you're giving to that because, as you know, it 1 technical memorandum included as addendum to IDWR staff
2 isdgnificant. And | know you're the scientist, and 2 recommendations in 2015 laid out an alternative forecast
3 I'mnot. 3 model approach that | continue to think should be
4 Can you just explain to me why degradation of 4 further investigated.”
5 the R-sguared value isimportant or significant? 5 Areyou familiar with the alternative forecast
6 A. TheR-squared isan indicator about how well 6 model approach that was laid out in Lynker's 2015 memo?
7 theregression is predicting what we're trying to 7 A. No.
8 predict, whichis, inthiscase, in natural flow. So 8 Q. Soyou don't know whether the Department's
9 it'sanindicator of, you know, how well it explains 9 evauated that recommendation at all?
10 variability inthedata. And it'savery common 10 A. Asfar asl know, we haven't evaluated that
11 variable that people use to evaluate their regressions. 11 recommendation.
12 Thelower that number gets, the less power your 12 Q. Okay. Thank you.
13 predictionis. 13 | want to ask afew questions related to the
14 Q. That'swhat | understood, but | appreciate 14 acreage of Twin Falls Canal Company. And you'll recall
15 that explanation. 15 that Ms. Klahn highlighted the disparity between the
16 And | think you mentioned at some point if the 16 number of acres Twin Falls Canal Company reports as
17 R-sguared getstoo low, you've just got to look for some |17 being irrigated and the number of acres the Department
18 other mechanism to try to, you know, predict supply? 18 dtaff identified as being irrigated, somewhere around a
19 A. Yes 19 little over 10,000 acres, | think.
20 Q. Hasthe Department staff started to look at 20 Y ou mentioned during that dialog that you
21 any alternatives than the current regression egquation? 21 didn't feel like the Department's analysis satisfied the
22 A. Aspart of the technical working group, Kara 22 clear and convincing standard.
23 did some additional work. She used the Sentingl well 23 Did | understand that answer correctly?
24 index for the settlement agreement, and she used another |24 A. Yes, that was my response.
25 waell, and | don't -- off the top of my head, | don't 25 Q. What type of acreage examination would be
Page 155 Page 157
1 know where it was or what the well number was, but she | 1 required to -- you know, to satisfy the clear and
2 didlook at adightly different well based on a 2 convincing standard as you understand it?
3 discussion that we had at the technical working group. 3 MR. BAXTER: I'm going to object. It calls
4 Q. Okay. Thisissomething that's happened since 4 for alegal conclusion by thiswitness.
5 that technical working group meeting? 5 But, Matt, go ahead and answer the question to
6 A. Yeah, she presented at the technical working 6 theextent you can.
7 group and then worked on it and sent it back, kind of a 7 THE WITNESS: | think to start with, it would
8 follow-up to the technical working group, saying we 8 havetobe--idedly, if we could do it in-season, but
9 looked at this, and it didn't really -- it wasn't the 9 that'sawfully difficult to do because the irrigation
10 magic that we were hoping it was going to be. 10 season doesn't start until April, often, and we --
11 Q. Wéll, I wish you luck in finding the magic. 11 that'swhen we're issuing our order and issuing the --
12 The earlier recommendations that you and Kara 12 soat least it would have to be within, | would say, you
13 made, that December 23rd document, it doesn't highlight |13  know, ayear, and it would have to look at trying to
14 thisissue with the R-squared value. 14 take out things like hardened acres, try to capture, you
15 Is this something you discussed with the 15 know, what irrigation is taking place.
16 Director at al? 16 Q. (BY MR.BUDGE) So | understood that
17 A. Yeah. 17 Department staff, when they did their review, they were
18 Q. Let mehave you turn back to the comments that 18 using satellite imagery and clipping out the
19 Sophiasubmitted. That's Exhibit 15. 19 nonirrigated acres?
20 A. Okay. | haveit. 20 A. No. They -- well, there's three classes that
21 Q. Okay. Andon page 4 of that, if you'll flip 21 they have. And you're correct in that they're using
22 topage?2-- or, excuse me -- page 4. 22 satelliteimagery and aeria photography, and they may
23 A. Okay. I'mon page 4. 23 use other things, aswell. They classify it into
24 Q. Under Section 2, the second paragraph, I'll 24 irrigated, nonirrigated, and semi-irrigated. The
25 just read thefirst sentence, it says, "Lynker's 25 semi-irrigated isthe one that, for lack of a better
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1 term, iskind of the catchall. It ends up being things 1 Q. Okay.
2 like 10-acre farmsteads that have some irrigation but a 2 A. Not the SPF data or the 2011.
3 house and buildings on it, so it's a mixture on that 3 Q. Sowhat would we need to do thisirrigation
4 land. Thenonirrigated is nonirrigated, and the 4 season, you know, if IGWA or the groundwater users,
5 irrigated isirrigated, but we have this other class 5 collectively, if we're going to take thison and try to
6 withinthere. 6 come up with areliable analysis of how many acres are
7 Q. Andisthat other class, then, that you think 7 actualy being irrigated, what do we need to do for you
8 you would need some type of in-season inspection of to | 8 to have confidence in what we provide?
9 have confidencein that analysis? 9 MR. BAXTER: Objection; calls for speculation
10 A. I'mnot so -- I'm not so worried about -- or 10 astoit'sthe Director who makes a decision here, and
11 concerned about that one. | mean, farmsteadsand new |11 what the Director may accept is not something within the
12 buildings don't change that much, but we don't have it 12 scope of Mr. Anders knowledge.
13 split out in that data set. So we would need to get it 13 But, Matt, to the extent you understand the
14 split out. 14 question, go ahead and answer the question.
15 | think, for me, the making it more recent 15 THE WITNESS: Could you repeat the question?
16 would belooking at the irrigated and nonirrigated 16 MR. BUDGE: | can. And, Garrick, | would ask
17 portions, you know, are there new pivots, have they 17 that your objections be one-word objections and not
18 rearranged their fields, those types of things, have 18 narrative.
19 things goneinto CRP or something like that, you know, |19 Q. (BY MR.BUDGE) The questionis: If the
20 thatit'sfallow for ayear or two or something like 20 groundwater users wanted to perform an analysis of
21 that. 21 actuadl irrigated acresin Twin Falls Canal Company, what
22 Q. Whenwasit that the Department did its 22 would we need to do for you to have confidence in that
23 analysisthat came up with the, you know, 183,000-acres |23 anaysis beyond what Department staff have already done?
24 figure? 24 A. | think to have confidencein it, we would
25 A. Theonethat Sarah showed earlier today was 25 want to be able to review it. Andwewould end up
Page 159 Page 161
1 from 2015, the 183. The 179 and the 180 wasdonemore | 1 comparing it to some kind of remote-sensing type of
2 recently within the last couple of years. And it was-- 2 data, you know, aerial photography, to see what we --
3 | diditjust recently, and then -- with the 2017. | 3 how accurateitis. Do we, you know, spot check? |
4 think for the METRIC, we were using the 2011. | think 4 don't know the standard that we would use. We've never
5 that'swherethe 179 came from. 5 considered analyzing someone else'sirrigated lands.
6 Q. Gotcha. Haveyou seen thereport that IGWA'S 6 Q. Yeah. Andthisiswhy I'm asking -- it's not
7 consultant did back during the delivery call in around 7 agotchaquestion -- it'sjust a genuine trying to find
8 '08, or something like that, where they came up with 8 out how do we get the best science available on this
9 around 100 -- | think it was also around 183,000 acres? 9 component of the methodology.
10 Itwasinthe 180s. 10 And if the Department doesn't trust its own
11 A. Isthat the-- I'm wondering if that's the SPF 11 analysis, and they don't really want outsiders analyzing
12 column on that. 12 that, are we just stuck with decreed acres forever
13 Q. Yes. Yeah, Scott King, SPF. 13 regardless of what's actually irrigated?
14 A. Yeah, | -- SPF participated in the 2015 14 MR. BAXTER: Objection. | think your
15 technical working group. And | remember discussing that |15 narrative mischaracterizes the deponent's earlier
16 report and talking to them. | think that'swherel -- 16 testimony.
17 how | knew about it. | have not read that report 17 But to the extent there was a question there,
18 recently. 18 if there was one, feel free to answer the question.
19 Q. Okay. Wasthisinformation presented to the 19 THE WITNESS: | think we trust our data set.
20 Director, you know, the Department's more recent 20 | think our data set is out of date. It's not that |
21 anaysis showing there was around 179- or 180,000 acres |21 don't think it'sagood data set. | don't think that
22 actudly irrigated? 22 it'sadataset we could useto do clear -- to meet the
23 A. Wedid discuss that with the Director, yes, 23 clear and convincing evaluation.
24 theirrigated -- using the year, the 2017 irrigated 24 If we were to create a data set using the
25 lands, that's what we talked to him about. 25 methodsthat we use, | -- you know, like right now -- |
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1 would trust that data set; that isareally good data 1 or any other member of the Coalition and said the acres
2 set, theirrigated lands data sets. We -- those are 2 you're reporting don't match up with the 2017 irrigated
3 hand-digitized, alot of those. Those are people 3 landsdata set and ask them to explain the difference?
4 |looking at fields. It doesn't -- theré'salow -- | 4 A. Wehave not.
5 mean, those are reliable data sets; it's just out of 5 Q. Doyou have any reason to believe that the
6 date. 6 number they report is based upon a more robust analysis
7 Q. (BY MR. BUDGE) And that's what happened in 7 than what the Department has performed to date?
g8 2017? 8 A. | don't know the answer to that.
9 A. What doyou mean? I'm sorry, | didn't 9 Q. Isthe Department making any effort to develop
10 understand the question. 10 acontemporary irrigated lands data set so we can have
11 Q. Oh. Soyou said you've got confidencein this 11 an accurate number of irrigated acres for Twin Falls
12 type of dataset that you just described. 12 Cana Company or any other member of the Coalition?
13 A. Yes 13 A. Weareworking on additional data sets since
14 Q. Isthat what was donein 2017 by the 14 2017. | can't remember what year is going to be the
15 Department? 15 most recent year, but we have additional ones that we're
16 A. Usedtheirrigated lands data set? 16 working on.
17 Q. Yes. 17 Q. When do you expect that to be completed?
18 A. Wedid not usetheirrigated lands data set in 18 A. | don't know. I'd haveto find out.
19 2017. Sowhen -- we had parallel processes goingin 19 Q. Okay. Let me have you turn to the Fifth
20 developing METRIC, and thiscomesdownto me. Onone |20 Methodology Order.
21 hand | was working on the Surface Water Coalition, and | |21 MR. BAXTER: TJ, we're going on an hour and a
22 was not using the irrigated lands data set to limit it 22 half here.
23 toirrigated and semi-irrigated acres. 23 MR. BUDGE: Y ep.
24 But | developed this parallel process with 24 MR. BAXTER: Matt, doesiit --
25 METRIC where | was using irrigated lands data set to 25 THE WITNESS: | would like a break soon, but
Page 163 Page 165
1 reducethe acres. | didn't realizethat | had two 1 if you'reinthe middle of aquestion, we can continue
2 different methods. And when | presented it to the 2 until you get anatural break.
3 technical working group, | think | presented it as that 3 MR. BUDGE: I've probably got another
4 | wasusing theirrigated lands data set on -- for the 4 half-hour. So we can take abreak here, and I'll
5 methodology and realized -- | think it was you, 5 organize my -- the remainder of my outline so we can
6 possibly, who pointed out the acreage on my slidewhen| | 6 expedite the remainder of my questions.
7 waspresenting it. 7 THE WITNESS: Y eah, | think that would be
8 That waswhen | realized | had two different 8 good. A half-hour is probably too long, longer than |
9 methods, unknowingly had two different methodsgoing | 9 wanttogo. How'sthat?
10 at-- you know, at the sasme timewith METRIC. Sowe |10 MR. BUDGE: It's 3:12. Do you want to shoot
11 haven't been using the irrigated lands data set on the 11 for 3:20? 3:25?
12 Surface Water Coalition shapefiles. 12 THE WITNESS: 8:20 -- or, no, | said 8:20.
13 Q. Yeah, solet meseeif I'm following you; | 13 3:20.
14 might not be. 14 MR. BUDGE: Okay. We'll seeyou then.
15 A. Okay. 15 Thanks, Matt.
16 Q. Thelastirrigated lands data set was created 16 THE WITNESS: Thank you.
17 in2017; isthat right? 17 (Break taken.)
18 A. Correct. 18 MR. BUDGE: Back on the record.
19 Q. But that's not what you've been using in the 19 Q. (BY MR. BUDGE) Hey, Matt, if you'll turn to
20 methodology order since that time? 20 the Fifth Methodology Order, that's Deposition
21 A. Sincethe 2000 -- since the Fourth Methodol ogy 21 Exhibit 2, and flip to page 10.
22 cameout, | haven't been using an irrigated lands data 22 A. Okay. I'mthere.
23 set on the Surface Water Coalition shapefiles. 23 Q. And under paragraph 22, you'll see the table
24 Q. Gotcha. Have you or anyone else at the 24 that shows the acres used in the methodology.
25 Department reached out to the Twin Falls Canal Company |25 A. Yes, | do.
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1 Q. I'mlooking at Twin Falls Canal Company, and 1 irrigation data set, the one from 2017, you've got
2 thetable shows 194,732 acres. 2 irrigated acres --
3 Do you see that? 3 A. Yep.
4 A. |do. 4 Q. --nonirrigated, and then semi-irrigated?
5 Q. Am | understanding correctly that that's the 5 A. Yep.
6 number of acres Twin Fallsreported to the Department? | 6 Q. If you assume all of the semi-irrigated acres
7 A. Intheir -- their shapefile was from 2013, 7 arefully irrigated and you just take out what's
8 thenwedo ananaysisonitto -- or we did at that 8 obvioudly not irrigated, do you know how many irrigated
9 point, wedon't doit every year. That might not have 9 acreswould have been shown in that 2017 data set?
10 beenthe acresthat their shapefile was. That wasthe 10 A. That'sthe 180,000. We take out -- the
11  acres after we made sure there were no overlapsor acres |11 roughly 180,000 that you end up with. When we do that
12 outsidetheir service areathat we had. So that might 12 anayss, we take out the nonirrigated; what's left over
13 not have been what they told us, but that's what we came |13 istheirrigated and the semi-irrigated. So evenin
14 up with after our -- we do an analysison all the 14 that number thereis still some hardened acres that are
15 shapefiles. 15 represented by that semi-irrigated land.
16 Q. Okay. And tell me again what that analysis 16 Q. Gotcha. Soif you scrutinize the
17 consists of. 17 semi-irrigated lands, then the net number may be less
18 A. For most of them -- well, it's the same 18 than the 180,000?
19 anaysisfor everybody. We make sure that there's no 19 A. Likely less, yes. How much, | don't know.
20 overlapping polygonsin there and that -- so that acres 20 Q. Yeah, so explain again why the Department
21 wouldn't be double-counted and that no acres fall 21 doesn'tjust at least use the 180,000 figure. Isit
22 outsidetheir service areain that shapefile. 22 because you think maybe new land has been brought under
23 Q. Okay. 23 irrigation since 2017?
24 A. For most of them we never doit. Weonly did 24 A. There have been changes since 2017 -- I'll
25 it once, but Minidoka gives us a shapefile every year, 25 giveyou an example. You know, when | was looking
Page 167 Page 169
1 sowedo that every year for Minidoka. 1 through it and kind of comparing what we get with the
2 Q. Gotcha 2 2021 aerial photography, | found alocation wherein
3 A. Sorry to cut you off. 3 2017 itwasindividual fields that looked like maybe
4 Q. Aspart of that analysis, you don't go in and 4 they were wheel lines or something like that; but by the
5 look at hardened acres and remove acres that are 5 timewe got to 2021 -- so it was clipped out into -- all
6 obviously not irrigated? 6 these areaswere clipped out of it as nonirrigated.
7 A. No, wedon't. 7 But when we get to 2021, a pivot had been
8 Q. Aspart of theirrigation data set, the 2017, 8 replaced inthere, so areas that were -- we called
9 thislast timeit was done at the Department, as part of 9 "nonirrigated" using the -- doing the 17 irrigated lands
10 that analysis, the Department does go in and look at 10 dataset, were now irrigated under that pivot. So they
11 hardened acres and other land that's obviously not 11 had reorganized their fields, taken out roads. So there
12 irrigated and cuts those out? 12 wereirrigated things that we had taken out of that data
13 A. Partialy. It cutsout roads and, you know, 13 set with it because it was out of date.
14 thingslike the city of Twin Falls or Kimberly, those 14 Q. Gotcha. Sothere's-- you're saying there's
15 big things like that; but the semi-irrigated 15 probably some land that in 2017 was shown as
16 classification does have hardened acresinit. That's 16 nonirrigated that may currently be irrigated?
17 the one with the farmsteads and maybe theroad uptothe |17 A. Andviceversa. | guessthere's both, yes.
18 farmstead, so that's a mixture of that. 18 Q. Yeah, giventhelevel of urbanization that's
19 | cal it "farmstead,” but it could be other 19 occurred within the Twin Falls Canal Company service
20 things, you know, a park or something like that where 20 area, wouldn't you expect, on the whole, that more land
21 there'sashelter or something. But there's usually 21 would be taken out of irrigation since 2017 than brought
22 some hardened acres. That'swhy we call it 22 under irrigation?
23 semi-irrigated; there's something going on in there 23 MR. BAXTER: Objection; calls for speculation.
24 that'snot all irrigated. 24 MR. SIMPSON: Objection.
25 Q. Okay. Sothethreeclassificationsin the 25 MR. BAXTER: Go ahead and answer the question,
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1 though. Sorry. 1 Q. Yep
2 THE WITNESS: | don't know. | don't -- I've 2 A. Okay
3 never seen anything that indicates that's true or false. 3 Q. And!I'll draw your attention to the line for
4 | just have no data or anything to rely on. 4 A&B Irrigation District. It looksto methat in the
5 Q. (BY MR.BUDGE) Do you have any data that 5 methodology order and in the presentation, the same
6 would indicate to you that the number of acresshownon | 6 acreagefigureisused, 15,924?
7 page 10 of the Fifth Methodology Order -- and we can 7 A. | think you're -- | think that's correct.
8 look at Twin Falls again -- have you received any 8 They match.
9 information that would tell you that the 194,732-acre 9 Q. Inthe presentation at the bottom, there'san
10 figureisamore reliable representation of actual 10 asterisk that says, "A& B acresinclude” the following,
11 irrigated acresthan what isfound inthe 2017 dataset? |11 and thefirst bullet point says, "1 to 14,
12 A. 1 don't have anything that saysit's more 12 14,637 acres."
13 reliable. 13 Do you know what the "1 to 14" refersto?
14 Q. Doyou know if that 2017 data set is utilized 14 A. That'swater right 1-14, | believe.
15 by Jennifer Sukow in her modeling activities? 15 Q. Okay. Andthenthere'salist of beneficial
16 A. | donot know if she usesthat. 16 useclaims.
17 Q. Let mehaveyou turn--infact, Dylan, I'm 17 Areyou familiar with those?
18 going to have you hand Matt a new exhibit. It'sthe 18 MR. BAXTER: TJ, hold up real quick. I'm just
19 technical working group presentation labeled, "Use of 19 tryingto find -- what page are you on?
20 theNear Real Time METRIC. Presented by Ethan Geidler, |20 THE WITNESS: We're on page 22.
21 KaraFerguson, & Matt Anders," dated December 1st. 21 MR. FLETCHER: The last page.
22 (Exhibit 17 marked.) 22 THE WITNESS: Yoursisn't marked. | think you
23 Q. (BY MR. BUDGE) Matt, hasthat exhibit been 23 haveadifferent version.
24 provided to you? 24 MR. FLETCHER: It's on the very last page.
25 A. Yes, it has. Thank you. 25 MR. BUDGE: Garrick, there'stwo versions of
Page 171 Page 173
1 Q. Do you recognize that document? 1 thispresentation. There's one that had supplemental
2 A. ldo. 2 dides.
3 Q. And pleaseidentify it. 3 MR. BAXTER: Okay.
4 A. Thetitleis"Proposed Modification to Method 4 MR. BUDGE: Y ou need the version with the
5 for Determining Reasonable in-Season Demand for the 5 supplemental dides.
6 Surface Water Coalition: Use of Near Real Time METRIC. | 6 MR. BAXTER: Therewego. All right. Thank
7 Presented by Ethan Geisler, Kara Ferguson, & Matt 7 you, TJ. | appreciate that. 1'm good to go now.
8 Anders," dated December 1st, 2022. 8 Q. (BY MR.BUDGE) The second bullet is
9 | believe thisis the presentation that Ethan 9 "Beneficial use claims.”
10 presented to the technical working group. 10 Areyou familiar with those water rights?
11 Q. Wereyou present at that meeting where he made 11 A. Somewhat.
12 that presentation? 12 Q. Arethose decreed water rights?
13 A. Yes, | was. 13 A. | believethey are.
14 Q. And areyou familiar with the data he 14 Q. Okay. And then there's an enlargement
15 presented? 15 right -- two enlargement rights totaling 1175.2 acres.
16 A. | am,yes. 16 Do you see that?
17 Q. Youcanturnto the very last page of that, 17 A. Oh, I'm sorry, yes.
18 and, hopefully, you still have open page 10 of the Fifth |18 Q. Do you know what the priority dates are on the
19 Methodology Order, because | want to look at those side |19 beneficial use claim of water rights?
20 by side. 20 A. | dont.
21 A. |don't, but| can get it open. 21 Q. What about the enlargement rights?
22 Q. If youwould, that would we great. 22 A. |dont.
23 A. Andyou're comparing to asimilar table on 23 Q. Okay. For purposes of calculating irrigation
24 page 10, where it talks about " Shapefile Acres," 24 season demand for A& B, the Department is using the
25 "Partial Decree Acres'; isthat correct? 25 beneficial use claims or including the beneficial use

M & M Court Reporting Service

(43) Pages 170 - 173

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



Distribution of Water to Various Water Right

Matthew Anders, PG

Held by or for the Benefit of A& B Irrigation District May 12, 2023
Page 174 Page 176
1 claimsand the enlargement rights; is that right? 1 A. |see
2 A. Yes, that is correct. 2 Q. Andif you'll look at 10.07, there'sa
3 Q. Hasthere been any discussion among Department 3 definition of "Full Economic Development of Underground
4 dtaff asto whether it's appropriate to include those 4 Water Resources." 1'm going to ask you to just read
5 water rights? 5 that to yourself, and let me know if you're familiar
6 A. | have not been part of any discussions about 6 with this concept of "Full Economic Development of
7 that. 7 Underground Water Resources."
8 Q. Let meswitch gears. I'm done with those 8 A. Okay, | readit.
9 exhibitsfor thetime being. And I'll have you pull up 9 Q. Areyoufamiliar with thisrule or at least
10 Exhibit No. 15, which are the comments that Sophia 10 the concept?
11 submitted in January of thisyear. 11 A. I'm mildly familiar with the concept.
12 A. Yep, | havethem. 12 Q. Okay. Andthenif you'll look at the next
13 Q. If you'll turnto page 6. Actually, you can 13 definition, it's"Futile Call." If you'll read that and
14 turnto page 5 to begin with, just to see the section 14 let me know if you're familiar with that concept.
15 heading. We'rein Section 4, which islabeled, "Project |15 A. Okay. I'm done reading.
16 Efficiency”; do you see that? 16 Q. Areyoufamiliar with the futile call concept?
17 A. | do. 17 A. | am familiar with that concept.
18 Q. And then the next page, page 6, there's some 18 Q. Okay. If you'll turn to page 5.
19 comments that Sophia makes about project efficiency 19 A. I'mon pageb5.
20 among SWC entities. And thisisa subject that 20 Q. WEe'rein Section 20 which has statements of
21 Ms. Klahn asked you questions about, and there was some |21 purpose and policies for the conjunctive management of
22 discussion about surface water efficiencies either being |22 surface and groundwater resources. And I'll ask you to
23 flat or becoming dightly less sufficient in recent 23 read subsection 20.03, which istitled, "Reasonable Use
24 years. 24 of Surface and Ground Water."
25 Do you remember that conversation? 25 Read that again, and let me know if you're
Page 175 Page 177
1 A. | doremember that, yep. 1 familiar with the concept described in that rule.
2 Q. Ijust have afew follow-up questions. 2 A. | havefinished reading it.
3 A. Okay. 3 Q. Areyoufamiliar with the concepts of
4 Q. Had the Department ever investigated potential 4 reasonable use, optimum devel opment of water resources,
5 system efficiencies or improvements available to the 5 and full economic development described in that
6 Surface Water Codlition? 6 paragraph?
7 A. Not that I'm aware of. 7 A. Somewhat familiar.
8 Q. There'sbeen no studies of their systems and 8 Q. Andthenthelast sentencel'll read: "An
9 what improvements might be available to help them become | 9 appropriator is not entitled to command the entirety of
10 more efficient? 10 large volumes of water in a surface or ground water
11 A. Not that | know of, no. 11  source to support his appropriation contrary to the
12 MR. BUDGE: Okay. Let me have marked asan 12 public policy of reasonable use of water as described in
13 exhibit the conjunctive management rules. 13 thisrule"
14 MR. BAXTER: Did you provide those to Dylan? 14 Areyou familiar with this concept as well?
15 MR. BUDGE: | did. 15 A. Yep,lam. Yes | am. Sorry.
16 MR. FLETCHER: What isit? 16 Q. Were concepts of reasonable use, futile call,
17 MR. BAXTER: Conjunctive management rules. 17 or full economic development ever brought up during your
18 (Exhibit 18 marked.) 18 work on the Fifth Methodology Order?
19 Q. (BY MR.BUDGE) Thanks, Matt. If you'll turn 19 MR. BAXTER: TJ, I'm going to object to the
20 to page 3 of those rules. 20 question.
21 A. Okay. I'mon page 3. 21 At our April 28th status conference, the
22 Q. I'm,initidly, just going to ask whether 22 Director stated that thisis an evidentiary hearing,
23 you're familiar with some of these rules. If you look 23 that heis making employees available to testify
24 at the page 3, there's a Section 10 which has several 24 regarding evidentiary facts and the data in which the
25 definitions. 25 methodology order relies upon. He made it clear, and
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1 identified both Matt Anders and Jennifer Sukow as 1 acrefeet.
2 witnessesin which heis going -- he'sidentifying to 2 A. Canyou repeat that question, please?
3 testify asto these particular issues. Questions about 3 Q. Yeah. Didyou or anyone else at the
4 reasonableness, futile call arelega questions and 4  Department calculate the total volume in acre-feet of
5 outside the scope in which the Director has identified 5 water that would be curtailed under a December 30th,
6 thesewitnessesto testify to. 6 1953, curtailment date in the absence of mitigation
7 And so I'm going to instruct the witness not 7 plans?
8 to answer the question. 8 A. That'sthe shortfall that we calculated in
9 MR. BUDGE: Okay, Garrick, just to clarify, 9 April.
10 I'm not asking the witness about legal conclusions. I'm |10 Q. Not the shortfall to the Coalition. I'm
11 asking the witness what information he may have supplied |11 asking about the total volume under groundwater rights
12 tothe Director related to these topics. 12 that would be curtailed.
13 MR. BAXTER: Matt, go ahead and answer the 13 A. That number that we put in the As-Applied is
14 question. 14 not just for IGWA, that's everybody. That'sthe
15 THE WITNESS: Thisisalega topic. It's 15 shortfall, that's how much needs to be curtailed.
16 outside of my expertise. | didn't provide any input to 16 Q. Yeah, and so what I'm asking isthe As-Applied
17 the Director on these topics. 17 Order has ademand shortfall of 75,200 acre-feet; and
18 Q. (BY MR.BUDGE) Didyou or anyone else at the 18 thento supply that 75,200 acre-feet, it ordersthe
19 Department calculate the total number of water rights 19 curtailment of all groundwater rights junior to
20 that would be curtailed under a December 30th, 1953, 20 December 30th, 1953.
21 curtailment date in the absence of mitigation plans? 21 What | am asking is: Do you know what the
22 A. That -- yes, | -- that was not by me, but 22 authorized diversion volume is under al of those
23 somebody has that number at the Department, yes. 23 curtailed groundwater rights?
24 Q. Do you know who that would be? 24 A. I don'tknow. | would refer that to Jennifer
25 A. It would be done out of the water distribution 25 Sukow. She might know that, I'm not sure.
Page 179 Page 181
1 group. Normaly, | think that once Jennifer identifies 1 Q. Do you know if anyone at the Department has
2 apriority date, it goesto Brian Ragan, and he starts 2 done any analysisrelating to the magnitude of the
3 compiling alist of what rights are going to be 3 beneficia use of water that would be curtailed under
4 curtailed, and he would -- and | think the first portion 4 December 30th, 1953, curtailment date in the absence of
5 of that is he knows how many water rightsthat is. 5 mitigation plans?
6 Q. Okay. That's not something that you're able 6 A. Notthat | know of.
7 totestify about? 7 Q. Didyou or anyone else at the Department
8 A. Hisprocess? 8 attempt to quantify the projected or potential crop loss
9 Q. Yeah, just thetotal number of water rights 9 or other impairment to beneficia use of water within
10 curtailed under the current curtailment date in the 10 Twin Falls Canal Company that would result from a demand
11 absence of mitigation plans. 11 shortfall of 75,200 acre-feet?
12 A. | don't have that number, no. 12 A. Not that | know of.
13 Q. Didyou or anyone else at the Department 13 Q. Areyou aware that the Department has utilized
14 calculate the total diversion ratein cfsthat would be 14 trimlinesin prior delivery calls?
15 curtailed under a December 30th, 1953, curtailment date |15 A. That is outside my expertise.
16 inthe absence of mitigation plans? 16 Q. Haveyou heard that term used before in the
17 A. Repeat that question, please. 17 Department?
18 Q. Didyou or anyone else at the Department 18 A. Il'veheardtheterm "trim line," yes.
19 calculate thetotal diversion rate in cfs under water 19 Q. What's your understanding of what atrim line
20 rightsthat would be curtailed under a1953 curtailment |20 does?
21 date in the absence of mitigation plans? 21 A. My answer to that would not -- what's the best
22 A. | would refer that question to Jennifer Sukow. 22 way -- it might even be as bad as aguess. | don't have
23 Q. Okay. Do you know if you or anyone else 23 a-- | don't have agood understanding of how we useit,
24 calculated the total volume that would be curtailed in 24 sowhen you ask me, | don't -- it would be worse, yeah,
25 the absence of mitigation plans? So I'm talking 25 than aguess, probably.
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1 Q. Did that term ever come up during your work in 1 MR. BUDGE: Skyler, thisis TJ.
2 regard to the Fifth Methodology Order? 2 MR. JOHNS: Y eah.
3 A. Notin my portion of the methodology, the work 3 MR. BUDGE: It's difficult to hear what you're
4 that wedo. 4 saying. | don't know if you could get closer to the
5 Q. Okay. If the Director asked you to apply the 5 microphone. And then the Fourth Methodology Order is
6 Fourth Methodology Order in the 2023 irrigation season, | 6 Deposition Exhibit 5.
7 could you have done that? 7 MR. JOHNS: Oh, okay. Sowedid getitin
8 A. Yes 8 there.
9 Q. Areyou aware of any emergency that required 9 MR. BAXTER: Sorry, Skyler.
10 use of the Fifth Methodology Order instead of the Fourth |10 MR. JOHNS: No, that's okay.
11 Methodology Order in the 2023 irrigation season? 11 MR. SIMPSON: Actually, Exhibit 5 is these.
12 A. I don't know of an emergency. 12 MR. FLETCHER: Y eah, that was frequently asked
13 Q. Okay. 13 questions.
14 MR. BUDGE: That's al the questions |'ve got, 14 MR. SIMPSON: Right.
15 Matt. Aswas mentioned earlier, we're going to keep 15 MR. FLETCHER: TJ, that was frequently asked
16 your deposition open, which meanswe may call you back |16 questions, Exhibit 5.
17 aafuturedate. That al depends on additional 17 MR. JOHNS: We don't haveit.
18 information that's gathered in this case. We've not 18 MR. FLETCHER: | don't remember...
19 completed discovery or technical work on our side, sol |19 MR. BUDGE: Okay. My mistake. | must have
20 appreciate thetime you've given ustoday. It'sbeena 20 marked the wrong document yesterday.
21 lot of time, and you've done a nice job, so thank you 21 MR. JOHNS: Well, then, | guesswelll just be
22 for being here. And, hopefully, we don't need to call 22 thorough, and well just get it in.
23 you back, but there's a chance. 23 TJ, can you hear me alittle better?
24 THE WITNESS: You're welcome. Thank you. 24 MR. BUDGE: That's great, thank you.
25 MR. BAXTER: Who's up next? 25 MR. JOHNS: Yeah, I'll try to use my
Page 183 Page 185
1 MR. JOHNS: | think that would be me. 1 projection voice.
2 MR. BAXTER: All right. Skyler ismoving to 2 (Exhibit 19 marked.)
3 thehot seat. 3 Q. (BY MR.JOHNS) Matt, can you read the caption
4 EXAMINATION 4 of what | just placed in front of you?
5 QUESTIONSBY MR. JOHNS: 5 A. "Docket No. CM-DC-2010-001, Fourth Amended
6 Q. Allright. Matt, admittedly, I'm not a 6 Fina Order Regarding Methodology for Determining
7 technical expert, and so some of these questions are 7 Materia Injury to Reasonable In-Season Demand and
8 just going to be thingsthat | reviewed with some 8 Reasonable Carryover."
9 technical consultants, and they had just a couple of 9 Q. Areyoufamiliar with this document?
10 questions. | think more just by way of clarification to 10 A. lam.
11 try and better understand why certain thingsweredone. |11 Q. Did you perform work -- and you may have
12 A. Okay. 12 answered this question already -- but did you perform
13 Q. Just for the record, my nameis Skyler Johns. 13 any work in this document?
14 | represent the Bonneville-Jefferson Ground Water 14 A. |did.
15 District, and so I'm here representing them. 15 Q. Okay. If you wouldn't mind pulling up the
16 | believe that we've already admitted the 16 Fifth Amended Methodology Order and then just having it
17 Fifth Methodology Order, and that's Exhibit -- isit 17 sideby side. | just want to do some quick
18 Exhibit 2, Garrick, that we had? 18 comparisons --
19 MR. BAXTER: Yes. 19 A. Okay.
20 Q. (BY MR.JOHNS) If you wouldn't mind grabbing 20 Q. --andthenjust ask afew questions about a
21 that. Andthenwe have not, | don't believe, admitted 21 couple of changesthat --
22 the Fourth Amended Methodology Order, so I'mgoingtogo |22 A. Sure.
23 ahead and give copies to you guys here. 23 Q. --oratleast I'll represent things that we
24 MR. BUDGE: Hey, Skyler? 24 saw were changes that were made between the Fourth and
25 MR. JOHNS: Yes. 25 theFifth.
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1 So can you please turn, in the Fifth Amended 1 highlighter.
2 Fina Order, to page 24. 2 A. Okay.
3 A. Okay. 3 Q. Andwould you mind, on 1999, looking
4 Q. And then on the Fourth, can you, please, turn 4 gspecifically at the information, the values that were
5 to page24. 5 provided for Minidoka.
6 A. Okay. | have them both open and side by side. 6 A. I'msorry. So 1999, Fourth Methodology,
7 Q. Okay. Areyou familiar with the tables and 7 Minidoka?
8 theinformation that are presented in the Fourth and the 8 Q. Yep.
9 Fifth Methodology Orders on pages 24 for both? 9 A. Okay, yep.
10 A. Yeah, | amfamiliar, yes. 10 Q. And then will you look at Minidoka's
11 Q. Didyou perform work on the Fourth Methodology 11 information for the Fifth?
12 Order table that's in there? 12 MR. BAXTER: Skyler, did you want him to
13 A. | don'tthink that | created thisversionin 13 highlight?
14  the Fourth Methodology. 14 Q. (BY MR.JOHNYS) Yes, could you please
15 Q. Didyou review thisinformation in your -- 15 highlight the information. | apologize.
16 A. Yes. Yep. 16 A. Allright. And Minidoka 1995 on the Fifth?
17 Q. --inpreparation for the Fifth? 17 Q. '99.
18 A. Yep. 18 A. '99, I'm sorry.
19 Q. Okay. | just want to ask a couple of 19 Q. That's okay.
20 questions between the Fourth and the Fifthwithregard |20 A. '99, yep, okay. Oh, that's much better.
21 tothetwo -- well, let's start with the 2007. So if 21 Q. Okay. Isthere adifference between those two
22 youwouldn't mind going to 2007. Let me pull my notes |22 values?
23 here. And comparing the information between Minidokain |23 A. Yes, in 19 -- in the Fourth Methodology Order
24 the Fourth Methodology Order and Minidokain the Fifth |24 it's 100 percent, and in the Fifth it's 98 percent.
25 Methodology Order -- actually, | wantto start on 1999 |25 Q. Okay. Do you know why those values are
Page 187 Page 189
1 not 2007. 1 different between the two orders?
2 A. Okay. 2 A. When we -- the spreadsheets that we use we
3 Q. Doyou notice any differencesin the 3 went back and relooked at how we're calculating some of
4 information between the two documents? 4 that. There had been some updatesin the dataand a
5 A. | do. Milner -- 5 little different interpretation on our part about how
6 MR. SIMPSON: What pages again? 6 thefill -- we use data from Water District 1 when we do
7 MR. JOHNS: Sorry. It's pages 24 on the Fifth 7 that, about whether it filled or not.
8 and page 24 on the Fourth. 8 Q. Sowasthere new information obtained between
9 MR. SIMPSON: Okay. 9 the Fourth Methodology Order and the Fifth Methodol ogy
10 MR. JOHNS: And we're just looking at 1999 and 10 Order with regard to past years, then?
11 theinformation for Minidoka. 11 A. At some point there was different dataor a
12 And sorry, Matt, | -- 12 different interpretation on our part, one of the two.
13 THE WITNESS: No, no, werefine. 13 Q. And hasthat data been provided?
14 Q. (BY MR.JOHNS) Could you state whether or not 14 A. Yes That'sinthe--thisisin -- these
15 there'sadifference between the information? 15 dataand thistable are in the spreadsheet. | don't
16 A. Thereis. In Milner in the Fourth Methodol ogy 16 havethe name, but it'sin the -- I'm guessing it'sthe
17 Order is 96, in the Fifth it's 100, North Sideis 98 in 17 onethat came out -- that's on our web page -- that came
18 the Fourth and 100 in the Fifth, and Twin Falls Canal 18 out, | think you said, on the 5th. Isthat right? It's
19 Company is 99 in the Fourth -- oh, jeez, | was on the 19 theonethat Sarah gave the zip out on our webpage. I'm
20 wrong line. Let me go back. 20 guessing that'swhat it'sin.
21 Q. No,it'sokay. No, let'sfocuson -- 21 Q. Okay.
22 A. You guys should have cut me off. 22 A. Andit would bein "Reasonable Carryover"
23 Q. Here, | wasgoing to actualy -- 23 folder.
24 A. | wastotally onthewrong line. 24 Q. Thank you for that clarification. Would that
25 Q. Why don't| -- I'm going to hand you a 25 bethe same with any other differing values between the
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1 Fourth and the Fifth? 1 above averageiswet. Wejust have two categories.
2 A. Yes. | haven't checked, but my guessis 2 Q. Wasit you who made that recommendation that
3 there'safew changes here and there because of the way 3 it betaken from four categories down to two categories?
4 wedid that, yes. 4 A. Karaand | discussed it, and we agreed that it
5 Do you want your highlighter back. 5 should be broken into two categories.
6 Q. Yeah. Thanks. And | haven't had a chanceto 6 Q. OntheFifth Methodology Order there'sa
7 review that, so this deposition is being left open, so 7 footnote there, it's footnote 20. Would you mind
8 if | have any additional questions, I might come back 8 readingthat? And | believeit goesfrom page 26 over
9 and ask you about those after I've reviewed that data. 9 topage27. Would you mind reading that?
10 A. Sure. 10 A. Okay. "Inthe Fourth Methodology Order, this
11 Q. Okay, the next portion we have, would you mind 11 table summarized datafor the period 1994 to 2014 and
12 turning, on the Fifth Amended Order, to page 26. 12 adjusted Water District O1 carryover values to remove
13 A. Okay. 13 water received for mitigation or water rented by the
14 Q. And then on the Fourth, | believeit'son 14  Surface Water Coalition entity to augment their
15 page 25. 15 supplies. ThisFifth Methodology Order updates this
16 A. | have both of those on that page. 16 chart with datafor the period of 1992 to 2001 and uses
17 Q. Andthisisunder Section C, "Average annual 17 raw carryover values reported by Water District 01. Raw
18 carryover for the Fourth Amended and for the Fifth"; is |18 numbers were used because adjusted numbers reduced the
19 that correct? 19 Surface Water Coalition's potential entitlement to
20 A. Yes, that'swhat | see. 20 reasonable carryover.”
21 Q. Okay. Andyou'refamiliar with these tables, 21 Q. Soisit correct to say that there was a shift
22 aswdll, for the Fourth and the Fifth? 22 in how you were using the data between the Fourth and
23 A. Yes | am. 23 the Fifth Amended Methodology Order?

24 Q. How many categories was the table divided into

24 A. Thatiscorrect, yes.

25 for the Fourth? 25 Q. Andit'sexplained in footnote 20?
Page 191 Page 193
1 A. Wedivided it into four, based on the 1 A. Thatiscorrect.
2 unregulated flow at Heise, very dry, dry, average, and 2 Q. Wasthat arecommendation that you made to the
3 then| guesswedidn't have atitle in there, but it was 3 Director?
4 greater than 45 -- 4.5 million acre-feet. 4 A. Yes, that isarecommendation that | made.
5 Q. Andunder very dry -- and this saysit's 5 Q. Okay. And it was accepted?
6 represented in thousands of acre-feet, it has avalue of 6 A. It'sintheorder, so he agreed with it.
7 lessthan 3,000; is that the threshold measure for 7 Q. Okay. | wasjust curiousif that was
8 everything? 8 consistent with your recommendations.
9 A. S0, yes, what that number represents, for 9 I had a follow-up gquestion on the definition
10 example, on very dry, lessthan 3 million acre-feet of 10 of "dry years." In the past Fourth Methodology Order it
11 unregulated flow at the Heise Gage. 11 waslessthan 3 million acre-feet.
12 Q. Did that number changein the Fifth 12 Was that the same case in the Fifth
13 Methodology Order, that measurement? 13 Methodology Order, or did it increase?
14 A. The categories changed, if that's what you're 14 A. Your question wasisthedry -- areyou
15 asking. 15 referring to the very dry?
16 Q. How so? 16 Q. Oh, sorry.
17 A. Welooked at the categories that we used in 17 A. Okay.
18 the Fourth Amended Methodology -- and, actually, | think |18 Q. Isthe definition of "dry" in the Fifth
19 they came out in the Third, so they werein the Third 19 Methodology Order the same as or measured from the same
20 andthe Fourth -- and it refersto very dry. The 20 threshold as it was measured in the Fourth?
21 conjunctive management rulesonly refertodry. Sowe |21 A. | don't quite understand the question.
22 revised that, and we -- while we still kept the 22 Q. Maybethiswill help clarify what I'm
23 unregulated flow at Heise, we did not break it basedon |23  thinking.
24 dry and very dry or the flow at Heise. Wejust brokeit |24 Could you go to page 27 of the Fifth Amended
25 ontheaverage. So below averageis considered dry, 25 Final Order.
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1 A. Okay. Sure. 27? Oh, onthe Fifth? I'm 1 that without getting to the Director's deliberative

2 sorry. 2 process and how it leads to conclusions, you're free to

3 Q. Yeah, sorry. Onthe Fifth. Maybe thiswill 3 answer the question.

4 helpwhat I'm just trying to clarify. 4 THE WITNESS: Could you repest that question?

5 A. I'mthere. Okay. 5 Q. (BY MR.JOHNS) Yes. Canyou identify any of

6 Q. Sounder Section 2 it says -- under Section D 6 the Director's findings in the Fifth Amended Methodology

7 subii, just above paragraph 73, it says, "AFRD2"? 7 Order that differ from the technical information you

8 A. Yep. 8 provided him or the recommendations you made to the

9 Q. Doesthat stand for American Falls Reservoir 9 Director?

10 District No. 2? 10 A. | don't have an instance where we made a
11 A. Itdoes. 11 recommendation and he, without discussing it with us,
12 Q. Paragraph 73, could you review that quickly 12 changed a number or something like that.
13 for me. It goesfrom page 27 over to page 28. 13 Q. Sojustto clarify, you -- are you saying that
14 A. Okay. | haveread that paragraph. 14 he consulted -- you had made recommendations to him, and
15 Q. Sothequestion I'm getting at isin that 15 if he made any change in the Fifth Methodology Order
16 paragraph it references 3,100 K acre-feet; correct? 16 from what your recommendations were, there was a
17 A. Itdoes. 17 discussion that took place about that?
18 Q. Isthat saying that's the threshold measure? 18 A. No. Now that you repested that back, | don't
19 A. Yes, itdoes. 19 likethat answer, if that'swhat | said.
20 Q. Okay. And that'sincreased from the Fourth 20 Q. No. No. And| just want to be clear on --
21 Methodology Order where it was very dry years? 21 A. | don't know of an instance where we provided
22 A. | don't understand the increased portion of 22 arecommendation that he changed, but it's not out of
23 that. That 3,100 is-- 3,100,000 is the unregulated 23 thequestion. That's his prerogative as the person who
24 flow at Heise. 24 signsthe order to do that if he wants, but | don't have
25 Q. Oh, okay. So that's not setting athreshold 25 an example of that.
Page 195 Page 197
1 measure from -- 1 Q. Okay. Soto your knowledge, asyou sit there
2 A. We'reusing that as athreshold measure to say 2 today, the recommendations you made were adopted?
3 AFRD2 spacefilled al the time when the flow at Heise 3 A. We make alot of recommendationsto the
4 was above that threshold. It -- that number is not 4 Director, and then we discuss them with him. That
5 setting the dry very dry; it'sjust the threshold at 5 questionisvery hard for meto answer because | don't
6 which AFRDZ2 no longer -- or every year had afill for 6 know if everything that we talked about was exactly the
7 their space. 7 way we presented it to him. My guessisin many cases
8 Q. AndI apologize, I'm trying to answer. | got 8 itwasn't, it got modified in someway. I'll leaveit
9 sometechnical inquiries, and I'm trying to translate 9 atthat.
10 them. Sol apologizeif it'salittle messy. 10 Q. Okay. I don't think | have any more on that.
11 | think TJ had asked that question. Okay. 11 Just another follow-up question. Again, thisisgoing
12 TJBudge had asked you whether you disagreed with any |12  back to something TJ had asked you.
13 findingsthat were made in the Fifth Methodology Order, |13 A. Okay.
14 and| believe your answer was "no"; isthat correct? 14 Q. Do you recall the conversation you had with TJ
15 A. [Witness nods head.] 15 about whether there were any deadlines set for the -- |
16 Q. Canyou identify any findingsin the Fifth 16 believeit wasthe 2023 irrigation season for the Fifth
17 Methodology Order that differ from the technical 17 Methodology Order to be in place?
18 information that you provided to the Director or 18 A. Okay. Not exactly, but okay.
19 recommendations that you made? 19 Q. Yeah, my recollection was you said there were
20 MR. BAXTER: Matt, I'm going to object to the 20 some -- there were some deadlines, but then there were
21 question. To the extent that your answer to the 21 other factors, like you didn't have the ability to
22 question would require you to disclose information 22 perform analysis on certain subject areas.
23 regarding the Director's deliberative process on legal 23 MR. BAXTER: I'm going to object to the
24 or policy issues, you're instructed not to answer the 24 characterization of the witness's earlier testimony.
25 question. Butif you can find acircumstanceto answer |25  It'shot quite how | remember it. But again, continue
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1 on. 1 Q. Other than the items you had previously
2 Q. (BY MR. JOHNS) Maybe I'll just reask the 2 stated, isthere anything else you would have liked more
3 similar line of questioning that | think TJwas asking, 3 timeto be able to work through and prepare for the
4 maybethat will be easiest rather than trying to 4 Director other than things you've previously stated?
5 recharacterize what TJ had asked. 5 A. | don't have anything additional, no.
6 Were you ever instructed to have a Fifth 6 Q. Thisisacouple questions| have about the
7 Methodology Order prepared for the Director to review 7 technica working group meetings.
8 before the 2023 irrigation season commenced? 8 A. Okay. Yep.
9 A. That wasthe goal that the Director gave us, 9 Q. Who wasin charge of organizing and scheduling
10 wastotry to haveit out before theirrigation season. 10 thetechnical working group meetings?
11 Q. Anddid he give you that goal before 11 A. | scheduled and organized the meetings.
12 August 2022 or after? 12 Q. Okay. Who wasinvited to attend those?
13 A. | think at that point that was the inferred -- 13 A. Sowhen we started getting it together, |
14 or the preferred -- his preferred time frame was to get 14 inquired with the Director about who we should invite.
15 it out by April for theirrigation for the 2023 15 Q. Didthe Director have final input on the
16 irrigation season. | don't remember him saying, that's 16 invitation list?
17 it, it hasto beout. | don't think there was any 17 A. Hisresponse was ask the parties who they want
18 directivelikethat. 18 to attend the technical working group. | never -- |
19 Q. Wasthat before August 2022 or after? 19 think | gave him thelist, but he never, like, said, you
20 A. | don't think that came until where we -- 20 know, you can't invite this or you can invite that
21 after we got the comments from the technical working 21 person. Just it was more of a, here's what we came up
22 group and then had looked through those where it became |22  with after contacting the parties.
23  more of a, okay, we're going to try to modify thisthing |23 Q. Wasanyone invited to attend, or wasit a
24 and haveit out for theirrigation season. | think back 24  by-invitation-only process?
25 inAugust it was more of a, let 'slook through this. 25 A. | would character izeit as by invitation
Page 199 Page 201
1 But theideagenerally would beif we're going to make 1 only.
2 changes, it's going to be for the 2023 season, but there 2 Q. Doyouknow why that is?
3 wasno, like, we're for sure going to do thisin August. 3 A. | don't know what all the Director was
4 Q. Okay. Soit was after the technical working 4 considering when he said, ask the parties.
5 group presentations? 5 Q. Soisitfair to say that no public comments
6 A. Yeah, | think that's when we started seeing 6 were sought on the technical working group?
7 okay, what we want to do. 7 A. | think that's accurate.
8 Q. Would you have liked more timeto put it 8 Q. Do you know whether any of the technical
9 together? 9 working group materials were posted online prior to the
10 A. | awayswant moretime. 10 April 21st orders being -- or April 21st, 2023, orders
11 Q. Why? 11 being issued?
12 A. It'sacomplicated methodology. We spent time 12 A. | don'tthink any of the technical working
13 trying to look through the different methods that we're 13 group -- | think there was a question earlier today
14 using and procedures. We worry over the details, and we |14 about whether we posted it. | don't think it's on our
15 awayswant to do more, try to investigate more. So, 15 web page. We digtributed it, but | don't think we put
16 Yyeah, we alwayswant moretimetowork onitand getit |16 it on our web page.
17 asgood aswe can. 17 Q. Okay. Yeah. And| think | said Sarah said
18 Q. Asascientist, do you fed like thiswas the 18 something about she couldn't find materials from a
19 best work you could have done on the methodology, in |19 Google search, so --
20 your scientific opinion? 20 A. That soundslike-- | don't remember it being
21 A. | thinkinthe time frame and with the data 21 outthere. Sol don'tthink itis.
22 that we have, | think we've used, in most cases -- or in 22 MR. JOHNS: Let me just do a quick scan to
23 all cases, the best science that we have available and 23 makesure.
24 timeand kind of al the factors and staff that we have. 24 I think you answered everything | have.
25 Thisisthe best product we can get with this. 25 Thanks, Matt.
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1 THE WITNESS: Thank you. 1 MR. ANDERSON: | just want to understand
2 MR. BAXTER: Dylan. 2 the -- because, you know, the deliberative process, if
3 MR. ANDERSON: I've got, like, one question. 3 hecalculates and does a workup on some formulathat has
4 MR. BAXTER: Dylan said he has, like, one 4 thedatainput, presentsit to the Director and, as he
5 question. Were holding himtoit. 5 stated, subject to their conversation that might get
6 MR. ANDERSON: "Like" one question, depending 6 changed, once he comes back and starts changing it, it's
7 ontheanswer. 7 nolonger part of the deliberative process; or isit
8 MR. BAXTER: One question with ten subparts. 8 your view that after he presents that data the first
9 MR. ANDERSON: Yeah. It's 15 questionsin 9 time, any subsequent changesto that datais part of the
10 one. 10 deliberative process?
11 EXAMINATION 11 MR. BAXTER: Y ou asked a question asking for
12 QUESTIONSBY MR. ANDERSON: 12 specific examples of the processin which the
13 Q. Well, let me preface thiswith | understand 13 back-and-forth goes, and | don't think it's appropriate
14 the standing objection that you cannot -- been 14 for -- given the limitation the Director has put on
15 instructed not to talk about the Director's deliberative 15 here, to talk about, you know, details with regards
16 legal process. 16 to-- and, again, |'ve been, you know, not objecting to
17 So with that in mind, and understanding the 17 alot of the questions today, to let you have an insight
18 objectionsthere, my questionis. Asyou talked about 18 into, you know, how this works; but now you're asking
19 discussions you had with the Director, did that result 19 about specifics, and that's my concern here.
20 inany modification or changes to the technical data 20 MR. ANDERSON: Maybe | can revise the
21 caculations that you had done and presented to the 21 question.
22 Director? 22 Q. (BY MR. ANDERSON) So I'm not asking about
23 A. Communication with the Director, did that 23 specifics related to any discussions with the Director,
24 result in changes to the analyses and what we did? 24 but can you give a specific example of data you worked
25 Q. Yes. 25 on and then reworked after talking to the Director?
Page 203 Page 205
1 A. Often, wewould talk with him and communicate 1 MR. BAXTER: Again, | think that's, you know,
2 with him, present the data to him, he would give his 2 if hegivesyou an example, it'stalking about the
3 input, we may go back and do additional analysisor look | 3 detailsof -- you know, your next question is going to
4 atit adifferent way, and then report that back to him 4 be, well, why did he ask -- you know, why did you have
5 again. Itisan iterative processwith alot of these 5 this back-and-forth on this specific data, and so --
6 topics. 6 MR. ANDERSON: It probably would be.
7 Q. Canyou provide examples of when and how that 7 MR. BAXTER: -- | just -- that's a step too
8 happened? 8 far from my opinion. So, again, I'm going to instruct
9 MR. BAXTER: I'm going to object. I've been 9 thewitness not to answer the question.
10 pretty generousin allowing the exploration of 10 MR. ANDERSON: Okay. | don't think | have any
11 information building up to that, but | think thisis 11 further questions. Thank you.
12 last question goes to specifics that thisis -- goes 12 THE WITNESS: Thank you.
13 directly to the Director's deliberative process. So I'm 13 MR. ANDERSON: Sorry | mumbled that.
14 going to instruct the witness not to answer that 14 COURT REPORTER: No, that's okay.
15 question. 15 MS. McHUGH: Thisis Candice. | have some
16 MR. ANDERSON: And can | ask a question just 16 questions.
17 infollow-up to that? Soisit your -- when the dataiis 17 EXAMINATION
18 first presented to the Director, isthat data process 18 QUESTIONSBY MS. McHUGH:
19 over, and then once the Director gives input on that 19 Q. Hi, Matt. Candice McHugh on behalf of the
20 data, any future changesto that datais now a part of 20 Coadlition of Cities. My understanding is that you are
21 the deliberative process? Isthat the position? 21 Jennifer's supervisor; isthat true?
22 MR. BAXTER: Oh, are you asking me? 22 A. Indirectly. Three monthsago | became her
23 MR. ANDERSON: Y eah, I'm asking you. 23 supervisor. I'mnot -- Sean Vincent is her direct
24 MR. BAXTER: I'm sorry, Dylan, can you 24 supervisor. | am Sean's supervisor as of about three
25 restate? 25 months ago, early March.
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1 Q. Okay, fair enough. What did you instruct

2 Jennifer to do relative to the Fifth Methodology Order?

3 A. | did not give Jennifer any direct instruction

4 for the order.

Q. Who, to your knowledge, instructed Jennifer to
run the ESPAM model in the transient mode to determine
the curtailment date?

MR. BAXTER: I'm going to object. | think
it's-- well --

MS. McHUGH: | believe Jennifer said in her
deposition that Matt instructed her, so that's why I'm
asking.

Q. (BY MS. McHUGH) If you didn't instruct
Jennifer to run the model in atransient mode in order
to determine priority date, who would have?

16 A. My guessisthat would have come through her

17 direct supervisor, Sean Vincent.

18 Q. Isit your testimony that you did not instruct

19 Jennifer to run the model in a transient mode?

20 A. |didnot directly -- yes, that ismy

21 testimony.

22 Q. Didyouinstruct anybody to instruct Jennifer

23 to run the model in transient mode?

24 A. No. There'satransition that happened here.

25 Jennifer and | were both reporting to Sean when the

©O© 00N O O

10
11
12
13
14
15
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1 issues, such as change from transient to -- or to change
2 from steady state to transient, you're instructed not to
3 answer that question.
4 Q. (BY MS. McHUGH) Areyou thinking?
5 A. Yeah, I'mthinking.
6 Q. Okay.
7 A. |think that came sometime after the comments
8 from the technical working group, in between when it was
9 signed.
10 Q. Sothe comments to the technical working
11 group, they were -- let me back up.
12 There was a memo that was discussed, and |
13 think it was exhibit -- isit Exhibit 4? It'sthe
14 technical working group memo dated December 23rd, 2022?
15 MS. KLAHN: | think that's right, Candice.
16 THE WITNESS: Okay. | do remember that memo,
17 yes, itwasfrom Karaand I.
18 Q. (BY MS. McHUGH) Yeah. So sometime between
19 that memo and April 21st, when the Director signed the
20 order, was when the decision was made to use the ESPAM
21 model in atransient mode to determine the curtailment
22 date; isthat what you're saying?
23 A. |think that | said that it was after the
24 technical working group comments were received.
25 Q. Okay. And do you know approximately when

Page 207

1 process started, when we started doing this review and
2 theprocess. So that came before | wasin my current
3 role. Soit'salittle bit difficult for meto say |
4 instructed her because it had already started, the
5 process had aready started before | got into my current
6 role.
7 Q. Soisityour testimony that you don't know
8 whoinstructed Jennifer to run the model in the
9 transient mode to determine the priority date?
A. My testimony is| assumeit was Sean, but |
don't know. | was not there when she was instructed.
Q. When did the determination get made to change
from a steady-state model -- you said the model to the
transient use of the model isreflected in the Fifth
Methodology Order?
A. Theofficial change came when the Director
signed the order.
Q. Prior to April 21st, when did the
determination get made to use the model in atransient
mode to determine the priority date?
MR. BAXTER: I'm going to object to the
question.
Matt, to the extent your answer to the
question would require you to disclose information
regarding the Director's deliberative process on policy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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those technical working group comments were received?

A. | think they were due around January 16th.

Q. Okay. So sometime between January or after
January 16th and April 21st the decision to use the
transient mode for the ESPAM model was made?

A. 1 think. | think that's approximately the
time frame.

Q. And wasthe determination to use the transient
mode for the ESPAM model, is that a policy decision?

A. | think that'salegal and atechnical
guestion, together, and apolicy. | lump policy and
legal together. Maybe not the best plan, but | do.

Q. Sowho made the technical determination to use
the model of the transient mode to determine curtailment
date?

MR. BAXTER: I'm going to object to the
guestion.

Once again, Matt, to the extent your answer to
the question requires you to disclose information
regarding the Director's deliberative process on a
decision, policy decision -- well, | guess you
characterized it as both legal and policy decision --
relating to change to this, you are instructed not to
answer the question.

THE WITNESS: | think that question could be

© 00N O~ WNP
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1 better answered by Jennifer Sukow. 1 I'm going to instruct you not to answer the
2 Q. (BY MS. McHUGH) Do you know who made the 2 question on the grounds previoudy stated.
3 decision to moveto the transient mode? 3 Q. (BY MS. McHUGH) Moving on from whether there
4 A. The Director made the decision. 4 wasameeting or not that, apparently, may or may not
5 Q. Wasthat decision made in a meeting? 5 have occurred, separate from any such meeting where the
6 MR. BAXTER: Again, to the extent your answer 6 Director wasinvolved, was there -- were you in any
7 tothe question would require you to disclose 7 discussions with any other Department staff, excluding
8 information relating to the Director's deliberative 8 the Director, on changing the recommendation to go from
9 process, you're instructed not to answer the question. 9 using the model in a steady-state mode to a transient

10 THE WITNESS: | don't know the answer to that 10 mode?

11 question. 11 MR. BAXTER: I'm going to instruct the witness

12 Q. (BY MS. McHUGH) Wereyou in any meetings 12 not to answer the question.

13 where the decision was discussed -- where the use of the |13 Aswe discussed, | think it was on Wednesday,

14 model in the transient mode was discussed? 14 Candice, participation of employees and their

15 A. Yes. 15 discussions of information leading up to what they

16 Q. AndwasMat Weaver in that meeting? 16 recommended the Director, we believeis covered under

17 MR. BAXTER: Again, I'm going to object to the 17 thedeliberative discussion issue identified hereand is

18 question. 18 excluded from the scope of this deposition. So I'm

19 To the extent it would require you to disclose 19 going to instruct the witness not to answer the

20 information regarding the Director's deliberative 20 question.

21 process -- and that includes who was helping advising 21 MS. McHUGH: Can the witness disclose whether

22 the Director -- Mr. Anders, you are instructed not to 22 or not ameeting occurred and not who's in the meeting?

23 answer the question. And so if something you were 23 MR. BAXTER: Once again, I'm going to instruct

24 thinking of would be responsiveto it and disclose that 24 thewitness not to answer that question. Who'sin

25 deliberative process, you are not to answer that 25 meetings implies whether or not there was meetings.

Page 211 Page 213

1 question. 1 Again, that's going to the whole Director's deliberative
2 THE WITNESS: Okay. That goesinto the 2 process.
3 deliberative process of the Director; that's my opinion. 3 MS. McHUGH: Soif | understand your
4 Q. (BY MS. McHUGH) Okay. Was Jennifer Sukow in | 4 objection, Garrick, you're saying that we can't find out
5 that meeting? 5 if there was a meeting among staff members that excluded
6 MR. BAXTER: Again, the same objection. 6 the Director on whether to recommend a change from using
7 THE WITNESS: | don't know on that. | don't 7 the ESPAM model from a steady-state to a transient mode?
8 know all the meetings Jennifer wasin. 8 We can't know if there was a meeting of staff,
9 Q. (BY MS. McHUGH) Wereyou in that meeting? 9 excluding the Director?

10 MR. BAXTER: Objection. Once again, alist of 10 MR. BAXTER: Correct.

11 who was participating, Candice, in the Director's 11 Q. (BY MS. McHUGH) Who made the decision to

12 deliberative processisincluded in that coverage. I'm 12 accept Twin Falls Canal Company's report of the acres

13 instructing the witness not to answer the question. 13 that they irrigate?

14 It'stimeto move on from seeking lists of everybody who |14 A. The Director.

15 was participating. Thank you. 15 Q. Andisthat apolicy decision?

16 MS. McHUGH: And | am just making a record, 16 A. That'sadifficult question for me. | --

17 Garrick. | understand you're going to object. 17 could you repeat the question?

18 Q. (BY MS. McHUGH) Was Shelley Keen in the 18 Q. The question was, who decided to accept Twin

19 meeting? 19 Fals Cana Company'sreport of their acres, and you

20 MR. BAXTER: Objection. 20 said, "The Director."

21 I'm going to instruct the withess to not 21 My follow-up question that you were

22 answer the question on the grounds | previously stated. |22 considering is, "isthat a policy decision?"

23 Q. (BY MS. McHUGH) Was Brian Patton in the 23 A. | thinkitisbased on atechnica analysis.

24 meeting?
25 MR. BAXTER: Objection.

24
25

Q. Isit aso adecision based on the fact that
the Director believes the Department doesn't have time
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1 or the resources to analyze those acres outside of 1 when, but you mentioned in response to somebody's
2 accepting what Twin Falls Canal Company providesthe | 2 question that Brian Ragan is the person at the
3 Department? 3 Department who compiles, | think, the list of water
4 A. | can't speak for what the Director is 4 rightsthat would be curtailed under the Fifth
5 thinking there. 5 Methodology Order; isthat correct?
6 Q. Haveyou ever been told that part of the 6 A. Yeah, that iswhat | stated.
7 reason that you don't scrutinize the amount of acres 7 Q. Okay. And do you know who instructs Brian
8 that Twin Falls Canal Company claimsto beirrigatingis | 8 Ragan to do that?
9 becauseit's aresource issue? 9 A. | think -- | assumeit's his supervisor.
10 A. No, | don't remember that ever happening. 10 Q. Andwho isthat?
11 MR. BAXTER: Matt, I'm going to ask you to 11 A. Rob Whitney.
12 raiseyour voice, too. 12 Q. Anddo you know if there was any discussions
13 THE WITNESS: I'm sorry. | do not remember 13 within the Department about the timing of when that list
14 being instructed, as you stated. 14 of curtailed water rights would be sent out to those
15 Q. (BY MS. McHUGH) Maybe | misunderstood your 15 peoplethat were not part of mitigation plans?
16 testimony earlier. | thought one of the reasons that 16 A. Could you restate the question, please.
17 the Department accepts Twin Falls Canal Company's 17 Q. Sure. It was probably apoor question. Let
18 reporting of their acresisthat if you wereto analyze 18 megiveyou alittle bit of context.
19 them, inyour opinion, in order to analyze what's 19 So do you understand that the order came out
20 actualy beenirrigated, it would take you, like, a year 20 onApril 21st, the Fifth Amended Methodology Order came
21 or some period of timein order to ground truth the 21 outon April 21st?
22 number of acresirrigated under Twin Falls Canal 22 A. Yes
23 Company's system with its surface water rights and 23 Q. Andasapart of that order it had a
24 storage water rights? 24  curtailment date of December 31st of 1953, would be the
25 A. Yeah, | think that'swhat | said. That sounds 25 date that anybody junior to that date would be
Page 215 Page 217
1 accurate. 1 curtailed.
2 Q. Okay. And so, | guess, what | was going 2 Do you understand that?
3 towardsisone of the reasons you accept what TwinFalls | 3 A. Yes.
4 Canal Company provides the Department is becausethe | 4 Q. And do you also understand that that means
5 Department has limited resources, personnel, time,todo | 5 that there'swater right holders out there that are
6 anything else? 6 junior to December 31st, 1953, who are at risk for
7 A. | think that that's also accurate. 7 curtailment this season if they are not part of a
8 Q. Okay. Whose decision wasit to not change the 8 mitigation plan?
9 way theforecast supply is utilized in the Fifth 9 A. Yes
10 Methodology Order? 10 Q. And my questionis. Was there any discussion
11 A. The Director'sdecision. Sorry, that wasn't 11 within the Department as to the timing of when those
12 very loud. The Director's decision. 12 people, the people that are not part of the mitigation
13 Q. Soit wasthe Director who decided that you 13 plan but junior to 1953, would receive notice that
14 wouldn't include other inputs from, like, the Portneuf 14 they'reat risk for curtailment this season?
15 River Basin or from other supplies that go into the 15 A. | hateto do this, but could you repeat the
16 Snake River and to rely exclusively onthe Heise Gage? |16 question, just the last part, not the whole
17 A. Our recommendation to him wasto wait and see 17 step-through.
18 what happensto the regressions, you know, the R-squared |18 Q. Fair enough. Areyou aware that they -- that
19 portions of those regressions. He, ultimately, decided 19 the people who are not covered by mitigation plans did
20 to not update and sign the order with the old -- or not 20 not receive notice of the Fifth Methodology Order?
21 old, but the current, to carry over the regressions from 21 A. | wasnot aware of that.
22 the Fourth Methodology Order. 22 Q. Areyou aware -- did -- are you aware if there
23 Q. Andwasthat apolicy decision? 23 was any discussions within the Department on when notice
24 A. |think so, yes. 24 would be provided to the people who are at risk for
25 Q. You had mentioned, and | don't exactly know 25 curtailment this season would be provided notice?
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1 A. | am unaware because that is outside the 1 MR. SIMPSON: No questions.
2 normal function that | do for the methodology. That's 2 MR. BAXTER: | do have -- it works out to two
3 done by the other group. 3 questionsfor you, Mr. Anders.
4 Q. Andwho isthe other group? 4 EXAMINATION
5 A. I'msorry. Brian Ragan, it's done by the 5 QUESTIONSBY MR. BAXTER:
6 group that he'sin. 6 Q. Soyou might recall Mr. Budge asked you some
7 Q. Would you agreeit would be important for 7 questions related to your work on the Methodology Order
8 peopleto know that they're going to be curtailed this 8 in2021?
9 season, to know that they're going to be curtailed this 9 Do you recall those questions?
10 season prior to the hearing in this matter? 10 A. | do.
11 MR. BAXTER: Objection. | think it callsfor 11 Q. How would you characterize the work that you
12 alegal conclusion. 12 did at that time in 2021?
13 Q. (BY MS. McHUGH) Y ou can answer. 13 A. | would characterizeit asacheck-in, asa
14 A. | think we would want to give them as much 14 time where we looked at the methodology to try to
15 notice aswe could. 15 evauateif it needed to be updated.
16 Q. Do you know when the notice has gone out to 16 MR. BAXTER: Okay. Thank you. That's
17 those people? 17 actualy my only questions.
18 A. No, | don't normally know. 18 All right. It looks like we are done for the
19 Q. Okay. Who would know that beside Brian Ragan? 19 day.
20  Would Tim Luke know that? 20 MS. KLAHN: Do we want to set a-- hi,
21 A. | would assume that he would know that, but 21 Garrick, thisis Sarah. We can go off the record. |
22 I'mnot for sure. 22 want to ask about the next scheduling.
23 Q. Okay. 23
24 A. AmI talking loud enough? Too much? | feel 24 (Deposition adjourned at 4:51 p.m.)
25 likelI'm-- 25 (Signature requested.)
Page 219 Page 221
1 Q. You'redoing fine. 1 CERTIFICATE OF WITNESS
2 A. | fed likeI'm getting quieter as we talk. 2 |, MATTHEW ANDERS, P.G., being first duly sworn,
3 MR. FLETCHER: Candice, can we go off the 3 depose and say:
4 record just a second? 4 That | am the witness named in the foregoing
5 MS. McHUGH: Just bear with me for a moment. 5 deposition, Volume I, consisting of pages 1 through 220;
6 MR. FLETCHER: Can we go off therecord a 6 that | have read said deposition and know the contents
7 second, Candice? 7 thereof; that the questions contained therein were
8 MS. McHUGH: Sure. 8 propounded to me; and that the answers contained therein
9 (Discussion held off the record.) 9 aretrueand correct, except for any changesthat | may
10 MS. McHUGH: Thanks, Matt. | have no further 10 havelisted on the Change Sheet attached hereto.
11 questions. 11 DATED this day of ,20 .
12 THE WITNESS: You're welcome. Thank you. 12
13 MS. McHUGH: Well, and | will just say, as 13
14 with everybody else, | haven't had a chance to review 14 MATTHEW ANDERS, P.G.
15 al the information that was provided today, so because |15 SUBSCRIBED AND SWORN to before methis___ day of
16 your deposition isleft open, | may, too, have some 16 , 20 .
17 follow-up questions later. 17
18 THE WITNESS: Okay. 18
19 MS. McHUGH: Thank you. 19
20 THE WITNESS: Thank you. 20 NAME OF NOTARY PUBLIC
21 MR. ANDERSON: | didn't say that, but | assume 21
22 it'sthe same. 22 NOTARY PUBLIC FOR
23 MR. BAXTER: Yes. 23 RESIDING AT
24 Y ou guys? 24 MY COMMISSION EXPIRES
25 MR. FLETCHER: | don't have any questions. 25
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1 CHANGE SHEET FOR MATTHEW ANDERS, P. G
2 Pa e Line _  Reason for Change
3 Shoulsu Read
4 Pa e Line _  Reason for Change
5 Shoulsu Read
6 Pa e Line _  Reason for Change
7 Shoulsu Read
8 Pa e Line _  Reason for Change
9 Shoulsu Read
10 Pa e Line _  Reason for Change
11 Shoulsu Read
12 Pa e _Line ___ Reason for Change
13 Shoul d~Read
14 Pa e _Line ___ Reason for Change
15 Shoul d~Read
16 Pa e __Line ___ Reason for Change
17 Shoul d~Read
18 Pa e _ Line ___ Reason for Change
19 Shoul d~Read
20 Pa e __Line ___ Reason for Change
21 Shoul d~Read
22 Pa e _ Line ___ Reason for Change
23 Shoul d~Read
24 Use a separate sheet if you need nore room
25 W TNESS SI GNATURE
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1 REPORTER S CERTI FI CATE
2 I, ANDREA L. CHECK, CSR No. 748, Certified
3 Shorthand Reporter, certify;
4 That the foregoing proceedi ngs were taken
5 before ne at the tinme and place therein set forth, at
6 which time the witness was put under oath by ne;
7 That the testinmony and all objections made
8 were recorded stenographically by me and transcribed by
9 ne or under ny direction;
10 That the foregoing is a true and correct
11 record of all testinony given, to the best of ny
12 ability;
13 I further certify that 1 amnot a relative or
14 enployee of any attorney or party, nor aml financially
15 interested in the action.
16 IN WTNESS WHERECF, | set ny hand and seal
17 this 15th day of May, 2023.
18
: ik
. fndrs
21 ANDREA L. CHECK, CSR No. 748, RPR CRR
22 Not ary Public
23 P. O, Box 2636
24 Boi se, |daho 83701-2636
25 My Conmission expires July 20, 2028.
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In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 2 Page 4
D o T LTS PEL S L APPEARANCES (Comie)
' 2 For the Surface Water Coalition, Twin Falls Canal
3 offices of the IDWR |ocated at 322 E. Front Street, 6th 3 Company, North Side Canal Company, and Milner Irrigation
4  Floor, Boise, |daho, conmencing at 8:00 a.m, on My 10, 4 DiStI’iCt, A& B, Burley Irrigation District:
5 2023, before Colleen P. Doherty, Certified Shorthand 5 MARTEN LAW
6 Reporter and Notary Public within and for the State of 6 BY MR. JOHN K. SIMPSON
7 ldaho, in the above-entitled matter. 7 101 S. Capitol Boulevard, Suite 305
8 APPEARANCES: 8  Boise Idaho 83701-2139
9 For the City of Pocatello: 9  jsimpson@martenlaw.com
10 SOVACH SI MMONS & DUNN,  P. C. 10 For the Minidoka Irrigation District, AFRD#2:
11 BY M5. SARAH A. KLAHN (Present Renotely) |11 FLETCHER LAW OFFICE
12 1155 Canyon Street, Suite 110 12 BY MR. W. KENT FLETCHER
13 Boul der, Col orado 80302 13 1200 Overland Avenue
14 skl ahn@onachl aw. com 14  Burley, Idaho 83318-0248
15 For the Gities of Bliss, Burley, Carey, Declo, Dietrich, [15 ka@pmt,org
16 Gooding, Hazelton, Heyburn, Jerome, Paul, Richfield, |16 For the Department of Water Resources:
17 Rupert, Shoshone, and Wendel | : 17  OFFICE OF ATTORNEY GENERAL
18 McHUGH BROWMLEY, PLLC 18 IDAHO DEPARTMENT OF WATER RESOURCES
19 BY M. CANDICE M MHUGH (Present Remotely) |19 BY MR.GARRICK L. BAXTER
20 BY MR CHRIS M BROMLEY (Present Remptely) |20 322 E. Front Street
21 380 South 4th Street, Suite 103 21  Boise, Idaho 83720-0098
22 Boi se, |daho 83702 22 garrick.baxter@idwr.idaho.gov
23 cnchugh@rchughbr ol ey. com 23 ALSO PRESENT: Alan Jackson
24 cbr onl ey@chughbr onl ey. com 24 (Present Remotely) Sophia Sigstedt, Thane Kindred,
25 25 Jaxon Higgs, Bryce Contor, Erick Powell
Page 3 Page 5
1 APPEARANCES ( Cont i nued) 1 I NDE X
2 I daho Ground Water Appropriators, Inc.: 2 TESTI MONY OF JENNI FER SUKOW P.E., P.G PAGE
3 RACI NE OLSON, PLLP 3 Exani nation by Ms. MHugh 11
4 BY MR THOVAS J. BUDGE (Present Renotely) 4 Exani nation by M. Budge 95
5 BY MS. ELISHEVA M PATTERSON ( Present Renotely) 5 Exami nation by M. Anderson 141
6 201 E. Center Street 6 Exani nation by M. Johns 154
7 Pocatel l o, Idaho 83204 7 Exani nation by M. Sinpson 159
8 tj @aci neol son. com 8
9 el i sheva@ aci neol son. com 9
10 Bonnevil | e-Jefferson G ound Water District: |10 EXHI BI TS
11 OLSEN TAGGART PLLC 11 DESCRI PTI ON PAGE
12 SKYLER C. JOHNS 12 Exh 1 - Copy of Joint Notice of Deposition 11
13 P. O. Box 3005 13 Duces Tecum of Jennifer Sukow, P.E., P.G
14 I daho Falls, Idaho 83403 14 Exh 2 - Copy of Fifth Anended Final Order 42
15 sj ohns@l sent aggart.com 15 Regar di ng Met hodol ogy for Determ ning
16 Bi ngham Ground Water District: 16 Material Injury to Reasonabl e | n-Season
17 DYLAN ANDERSON LAW 17 Demand and Reasonabl e Carryover
18 BY MR DYLAN ANDERSON 18 Exh 3 - Copy of Final Order Regarding April 43
19 P. O Box 35 19 2023 Forecast Supply (Methodol ogy Steps 1-3)
20 Rexburg, 1daho 83440 20 Exh 4 - Copy of IDWR Sunmary of Recommended 55
21 dyl an@yl anander sonl aw. com 21 Techni cal Revisions to the 4th Anended Fi nal
22 22 O der Regardi ng Met hodol ogy for Determ ning
23 23 Material Injury to Reasonabl e | n-Season
24 24 Demand and Reasonabl e Carryover for the SWC
25 25 12/ 23/ 2022, by Kara Ferguson & Matt Anders
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In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 6 Page 8
; EXHI B : $ [S) (Eoz:mi nued) 1 it looks like we might ha_vecopi&of _someof 'ghose _
3 ESCR PTI N oA 2 today here that you anticipate answering questions with
3 regardsto. So those are the documents that Ms. Sukow

4 Bxh 5 - Copy of Surface Véter Coalition 62 1 4 isproviding with regards to answering the requestsin

5 Delivery Call, Amended 5th Methodol ogy and | g yoyr qibpoenafor documents, And those are the only

6 April 2023 As-Applied Orders, FAGs 6 documents we're providing at this point in time.

7 Bxh 6 - Copy of IDWR SWC Methodol ogy - 65 1 7  Sol just wanted to lay that foundation,

8 Cal cul ation of Priority Dates for Curtail ment 3 Candice, before we started.

9 of Junior Ground Water Users, Presented to 9 MS. McHUGH: And that's fine, Garrick. But
10 the SWC Met hodol ogy Technical Wrking Group |10 |'m going to go through each one and have the deponent
11 Exh 7 - Copy of Table 1 - Summary of Hndcast 127 |11 answer those questions. You can feel free to object.
12 SWC Delivery Call Demand Shortfall 12 But | think we have the right to ask the question. She
13 Cal cul ations 2000- 2022 13 can answer that she is not providing any documents for
14 Exh 8 - Copy of Email to TJ Budge from 130 |14 whatever reason. But, you know, I'm going to ask the
15 Garrick Baxter, Subject: Request to 15 questionsI'm going to ask. If you feel like you have
16 Del i neate Proportionate Shares of Mtigation |16 to object, because somehow it goes outside the scope,
17 ol i gation, 5/3/2023 17 then that's what you are going to haveto do. But | am
18 Exh 9 - Copy of Enhanced Snake Plain Aquifer 143 |18 not limiting my questions. Because | don't know that |
19 Mbdel , Version 2.1, Final Report, January |19 understand that instruction entirely. And | don't know
20 2013 20 that | understand what isin and outside the scope. But
21 21 | do understand, and | can read the order for myself,
22 22 and understand that the Director has limited it.
23 23 | would like to understand when you make the
24 24 objection, what your basisis for instructing her not to
25 25 answer the question.

Page 7 Page 9

1 JENNIFER SUKOW, P.E., P.G., 1 MR.BAXTER: | will lay that foundation.

2 having been called as awitness and duly sworn to tell 2 MS. McHUGH: But maybe we can do that on a

3 thetruth relating to said cause, testified as follows: 3 question by question basis. And that will end up

4  MR.BAXTER: Candice, before we get started, | 4 prolonging the depo. But | mean, | guessthat'sall |

5 just want to lay alittle foundation here today. Y ou 5 can do at this paint.

6 might recall that on May 5th, 2023, the Director entered 6 MR.BUDGE: Hey, Candice, can | ask a

7 an order limiting the scope of the depositionsin this 7 clarifying question for Garrick?

8 particular matter. And he said he was limiting the 8 MS. McHUGH: Yes.

9 scope of the deposition to preclude questions regarding 9 MR.BUDGE: Garrick, thisis TJ. The order
10 the Director's deliberative process on legal and policy 10 that the Director issued just pertains to evidence at
11 considerations. 11 the hearing. It doesn't impose a protective order on
12 Now, asthe Director discussed at our recent 12 discovery that would prevent us from asking questionsin
13 status conference, he relied upon staff to help with 13 discovery. And asyou know, depositions are much
14 technical matters. So the Director has made staff 14 broader in terms of what you can inquire into.
15 availableto answer questions related to technical 15  And so are you taking the position, Garrick,
16 matters. But please be aware that if counsel starts 16 that we can't even in a deposition, ask any questions
17 asking questions about the Director's deliberative 17 that you believe might go outside the bounds of what's
18 processon legal and policy matters, | may instruct the 18 admissible at the hearing?
19 witness not to answer the question. 19 MR.BAXTER: Well, TJ, let meread the
20  Also, with regards to the documents that have 20 Director'sorder. It says, "It isfurther ordered that
21 been requested, the Director has identified and asked 21 the scope of any deposition of a Department employee
22 staff to identify the documents that they have relied 22 will preclude questions regarding the Director's
23 upon in analyzing and assisting the Director on creating 23 deliberative process on legal and policy
24 the methodology order those documents have been 24 considerations." And so | think that clearly appliesto
25 identified and posted on IDWR's website. And | believe |25 this circumstance.
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In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 10 Page 12
1 MS. McHUGH: And, Garrick, isthe Director and 1 by way of introduction, | think it would be helpful for
2 the Department asserting some sort of privilege? 2 therecord, so everybody understands who is here today.
3 MR.BAXTER: Candice, asthe order outlines 3 I'm Candice McHugh. You and | know each
4 the Director's legal authority to do this, and it speaks 4 other. | represent the Coalition of the Cities. I'm
5 for itself. 5 goingto go ahead and |et everyone else introduce
6 MS. McHUGH: I'm asking if you are asserting 6 themselves, so| think you know everybody that'sin the
7 some sort of privilege. | understand that Rule 521 is 7 room or maybe not. And then we will introduce who is on
8 cited. I'maskingif the Director and the Department is 8 theZoom cal. And then we will go forward with
9 also asserting any kind of privilege? 9 questioning starting with Exhibit 1.
10 MR.BAXTER: Again, Candice, the order speaks 10 So again, can the people in the room just for
11 for itself. 11 therecord, identify themselves.
12 MS. McHUGH: So the Director is not asserting 12 MR. BAXTER: Thisis Garrick Baxter, attorney
13 any sort of privilege? 13 for the Department of Water Resources.
14 MR.BAXTER: Candice, I'm not under 14 MR. JOHNS: Skyler Johns attorney for
15 questioning here today. 15 Bonneville-Jefferson Ground Water District.
16 MS. McHUGH: Okay. | wasjust trying to 16 MR. JACKSON: Alan Jackson for Bingham Water
17 clarify, Garrick, | mean. 17 Didtrict.
18  MR.BAXTER: And | answered your question 18 MR. ANDERSON: Dylan Anderson, attorney for
19 twice, Candice. 19 Bingham Ground Water District.
20 MR.BUDGE: Hey, Garrick, thisis TJ. Just 20 MR. FLETCHER: Kent Fletcher, attorney for
21 another point of clarification. I'm looking at a notice 21 Minidokalrrigation District and American Falls
22 of materials the Department witnesses may rely upon at 22 Reservoir District No. 2.
23 the hearing, and intent to take official notice. | 23 MR. SIMPSON: Good morning. John Simpson,
24 think you arereferring to it in adifferent order; is 24 attorney for the Surface Water Coalition, including the
25 that right? 25 Twin Falls Canal Company, North Side Canal Company, and
Page 11 Page 13
1 MR. BAXTER: Yes, it'sthe May 5th, 2023, 1 Milner Irrigation District, A & B, Burley Irrigation
2 order denying appointment of an independent hearing 2 Didtrict.
3 officer, and mation for continuance, and limiting the 3 MS. McHUGH: Isthat everybody in the room?
4 scope of depositions. 4 MR. BAXTER: That's everybody in the room.
5 MR.BUDGE: Okay. I'll review that. And then 5 MS. McHUGH: Okay. Just so peoplein the room
6 if | have further questions about that order, | can ask 6 understand, | can see only Jennifer. | can't see
7 you later. But | do think Candice's point isan 7 anybody else. Soif itisfrustrating to you that |
8 important one. Well, let me review that order and then 8 don't know that, that's the reason.
9 | can ask any questions later on. 9 For those of us that are on the Zoom call, you
10  (Exhibit 1 marked.) 10 want to just introduce yourself, starting with TJ.
11 EXAMINATION 11 MR. BUDGE: Yes, thisis TJ Budge, attorney
12 QUESTIONSBY MS. McHUGH: 12 for the Idaho Ground Water Appropriators. | have with
13 Q. Allright. Ms. Sukow, | think thereisa 13 me Eleisheva Patterson, also an attorney for IGWA.
14 document that is the Notice of the Deposition Duces 14 MR. BROMLEY: Thisis Chris Bromley, attorney
15 Tecum, and | think it's been marked as Deposition 15 for Codlition of Cities. | might not be on the
16 Exhibit 1. | understand Garrick's objections. The 16 deposition the entire time.
17 questionsthat I'm going to ask you today relative to 17 MS. SIGSTEDT-LYNKER: Sophia Sigstedt, I'm a
18 the documents right now, are just whether or not those 18 technical consultant for IGWA.
19 documents have been provided. | understand they areal |19 MR. KINDRED: Thisis Thane Kindred, technical
20 uploaded on the Department's website. 20 consultant for Bonneville-Jefferson.
21 But thisisn't your first deposition. | think 21 MR. CONTOR: And Bryce Contor also for
22 you understand the process. If | have asked aquestion |22 Bonneville-Jefferson.
23 that'snot clear to you, feel free to stop and tell mel 23 MR. HIGGS: Jaxon Higgs with IGWA.
24 didn't make any sense or whatever. Your atorney gets |24 MS. McHUGH: | believe Sarah Klahn is also
25 to make objections, which | think you understand. Just |25 listening in astime allows her to, for the City of
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In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 14 Page 16
1 Pocatello, but she might not be on right at this moment. 1 Methodology Order that are not uploaded or part of this
2 Q. (BY MS. McHUGH) Okay. So, Jennifer, you have 2 technical working group information?
3 infront of you what's been marked as Deposition Exhibit | 3 A. | don't have any other documents that aren't
4 1. Itisthe Notice of Deposition Duces Tecum. Have 4 part of the deliberative process.
5 you seen this document before? 5 Q. Sol'mnot asking for documents that you have
6 A. No. 6 between you and the Director. What about you and other
7 Q. Okay. Sotoday'syour first time of seeing 7 staff?
8 this Notice and the request that are contained therein? 8 MR. BAXTER: Candice, I'm going to just object
9 A. That's correct. 9 with regardsto that. Asking questions about
10 Q. Okay. If you could turn to page 4, in this 10 communications with other staff is part of the
11 Notice, we had asked that you produce the following 11 Director's deliberative process. So again, I'm going to
12 documents for deposition. And | understand from 12 instruct the witness to not answer that question.
13 Garrick's comments that the documents that we have been |13 Q. (BY MS. McHUGH) So if the documents didn't
14 told, the Director said you can rely on, and that we can 14 include the Director, I'm not understanding how those
15 look on are uploaded. And I just want to go through 15 documents are part of the Director's deliberative
16 each one of these requests and seeif any of these 16 process. The Director didn't look at them. How are
17 documents are part of those to your knowledge. 17 they part of this process?
18 Request No. 1, "Any and all documents 18 MR. BAXTER: Candice, asthe Director
19 reflecting your involvement in the issuance of the Fifth |19 indicated at the last status conference, he relies upon
20 Amended Methodology Order." Toyour knowledgeareall |20 agency staff to help support him in his efforts. And
21 those documents uploaded? 21 there are communications that go into that between
22 A. Yes. 22 agency staff. For example, Jennifer communicates with
23 Q. Doesthat include emails between you and the 23 other staff about having QA/QC testing take place. And
24 Department, and other Department staff? 24  from the Department's perspective, all those
25 A. No. 25 communications relate to the Director's deliberative
Page 15 Page 17
1 Q. Sonot all documents reflecting your 1 process, and the information they provide ultimately to
2 involvement are uploaded to the Department's website? 2 the Director.
3 A. Notif you aretalking about all emails, no. 3 So again, to the extent, Jennifer, that the
4 Q. Okay. Arethere any other documents or 4 question asks for information related to the Director's
5 memorandum that you have among you and Department staff | 5 deliberative process as |'ve defined it here today, you
6 that show your involvement in the issuance of the Fifth 6 areinstructed not to answer that question.
7 Methodology Order that are not uploaded? 7 MS. McHUGH: | think we're allowed to find out
8 A. All thetechnical work that | did for the 8 whether the documents exist. Whether or not we're
9 Fifth Methodology Order are uploaded. So all the 9 alowed to see the documents, or ask her about contents
10 technical work | did was presented at the technical 10 of the documentsis something different.
11 working group meeting in 2022. 11 Q. (BY MS. McHUGH) My question to you, Jennifer,
12 Q. What other documents are responsive to Request 12 s, are there documents between you and the Department
13 No. 1, that show your involvement in the issuance of the |13 staff that are not uploaded, that have not been
14 Fifth Methodology Order outside of the technical working |14 disclosed, that show your involvement in the issuance of
15 group documents that you've just described? 15 the Fifth Amended Methodology Order?
16 MR. BAXTER: Jennifer, I'm going to object to 16 MR. BAXTER: And, Candice, | will just point
17 the question. To the extent your answer to the question |17 out that Jennifer has already answered that question,
18 would require you to disclose information regarding the 18 and shesaid, "yes."
19 Director's deliberative process on legal and policy 19 Q. (BY MS. McHUGH) Okay. And what kinds of
20 considerations, you are instructed not to answer the 20 documents are those?
21 question. Okay? 21 A. You know, | did not go back and look through
22 THE WITNESS: Okay. 22 my emailsin preparation for this deposition. So |
23 Q. (BY MS. McHUGH) You may answer the question. |23 can't accurately answer that question. | suspect if |
24 What other documents do you have that show your 24 went back and looked, that | have some email
25 involvement in the issuance of the Fifth Amended 25 correspondence related to the Fifth Methodology Order.
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In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 18 Page 20
1 However, | don't know other than that. 1 And what Candiceistrying to find out is just
2 Q. Didyou prepare any analysis, memos, those 2 what information was provided. And we need to
3 kinds of thingsthat you would have shared? 3 understand if you are going to prevent the deponent from
4 A. Theonly -- 4 even identifying information that was provided to the
5 MR. BAXTER: Again, Candice, I'm going to 5 Director, that significantly limits what we can do here
6 object to the question. It's asking Jennifer about what 6 today. But that isan important distinction.
7 she prepared to support the Director in his deliberative 7 Everything, you know, the stuff that was
8 process. We'veidentified the documents, the technical 8 posted to the website, that's just information. And
9 documentsthat sherelied upon. And again, thiswitness | 9 other analyses or memos that Jennifer may have created,
10 isbeing provided for you to answer questions with 10 that'sinformation. What the Director did with that,
11 regardsto the technical analysis she provided the 11 you know, his deliberative process.
12 Director. 12 So by your objections, I'm understanding that
13 MS. McHUGH: Well, my understanding, Garrick, 13 you are not even going to let us ask about the
14 isthat she actualy didn't look at the Deposition 14 information that was provided; is that correct?
15 Notice at all beforetoday. So she actually provided 15 MR. BAXTER: TJ, Candice's question was with
16 nothing. The Director told her what she could provide. |16 regardsto emails and memorandums provided to the
17 But what I'm asking for her today is the kinds 17 Director. That was--
18 of documents that exist out there. Whether or not we 18 MS. McHUGH: Actually, | think my question was
19 ask about the content of those documentsis a separate 19 any emailsthat reflect her involvement in issuance of
20 question. But actualy, Jennifer has not provided any 20 the Fifth Methodology Order. And then the next question
21 documents, because the Director apparently told her what |21 | asked is, did she prepare any memos that show her
22 document. So she hasn't even looked at thisNotice. So |22 involvement in the Fifth Methodology Order that have not
23 | think we're entitled to ask if the document exists. 23 been uploaded to the website?
24 MR. BAXTER: Candice, | think you are 24 MR. BAXTER: Jennifer, why don't you go ahead
25 mischaracterizing the documents that have been provided. |25 and answer the question.
Page 19 Page 21
1 The question was identified to Ms. Sukow, what documents | 1 THE WITNESS: No, | did not prepare any memos
2 did you rely upon? She provided those documents that 2 that are not posted to the website. | prepared the
3 havebeen posted. And questions with regards to the 3 presentations of the technical working group that is
4 memos, and other things that she prepared with regards 4 posted to the website. And that contains the technical
5 to this matter, those go directly to the Director's 5 information that was provided to the Director.
6 deliberative process. 6 Q. (BY MS. McHUGH) Did you prepare any anaysis,
7 MS. McHUGH: The content of the memo might. 7 graphs, those kinds of things that show your involvement
8 Theexistence of it does not. 8 intheissuance of the Fifth Methodology Order that are
9 MR. BAXTER: And she affirmed their existence, 9 not uploaded?
10 but -- well, actually, I'm going to even say, that the 10 A. | don't recal.
11 existence of those are part of the deliberative process. 11 Q. Okay. Well move down to Question No. 2. Are
12 So I'm going to the instruct the witness not 12 you aware of any documents, whether or not they were
13 to answer the question. 13 authored by you, that reflect other Department employees
14 MR. BUDGE: Candice, can | ask aquestion? 14 input on the Department's decision to move from the
15 MS. McHUGH: Sure, TJ. 15 steady state to transient modeling in the Fifth
16 MR. BAXTER: TJ, are we just bouncing around 16 Methodology Order that are not uploaded to the website?
17 toal the attorneys at this point in time? 17 MR. BAXTER: Candice, I'm going to object to
18 MS. McHUGH: Sure. 18 thequestion. Again, you are asking this witness about
19 MR. BUDGE: Wéll, rather than come back to it 19 communications authored by other people that were
20 later. And so, Garrick, one important distinction that 20 provided that employee'sinput. And that employee's
21 | think we need to have adiscussion, becauseit'sgoing |21 input relates to the Director's deliberative process.
22 to affect the whole deposition, is the difference 22 So I'm going to instruct the witness not to
23 between information that was provided to the Director 23 answer the question.
24 for consideration, and his deliberative process. So 24 Q. (BY MS. McHUGH) So for on our Request No. 2,
25 those are two different things. 25 you are saying she can't say whether or not she knows of

M & M Court Reporting Service

(5) Pages 18 - 21

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)


Candice
Highlight

Candice
Highlight

mbricker
Highlight


In Re: Jennifer Sukow, PE, PG
Fifth Methodology Order May 10, 2023
Page 22 Page 24

1 any other documents relating to other people'sinput? 1 just because | don't want there to be confusion about
2 MR. BAXTER: The existence of those documents 2 which -- you know, which one wasthe final. But those
3 getsinto the Director's deliberative process. 3 filesdo exist for the other priority dates. And, no,
4 Q. (BY MS. McHUGH) Jennifer, areal the 4 those were not included.
5 documentsthat you relied on or that you understand 5 Q. And canyou provide thosein a separate file
6 reflect the analysisto go from city to state to 6 sothat thereisn't any confusion?
7 transient modeling in the Fifth Methodology Order, are 7 A. | don't see any reason why | could not include
8 they uploaded to the website? 8 those, no. And those are -- yeah.
9 A. I'msorry. Canyou specify what you mean by 9 Q. Andthat'sjust limited to the files and
10 "documents'? 10 output relative to the models. What about communication
11 Q. | would say, memos, analysis, written 11 and notes relative to those other curtailment runs?
12 communication, presentations. 12 A. Therewould not be communications about those
13 A. Sothat the only work product | prepared was 13 other curtailment dates. It'sjust part of the process
14 the presentation | gave to the technical working group. 14 that | do to find the appropriate curtailment date.
15 If you tagged me before when you asked that. Butthen |15 MS. McHUGH: Okay. We would request that
16 you said, well, documentsincludes emails. So, 16 thoseget posted. You can clarify that that's what they
17 obvioudly, thereis no email posted to the website. 17 arereferring to, Request No. 5.
18 Q. Jennifer, would you look at Request No. 3. 18 MR. BAXTER: We'll make a note of that,
19 Youcanijustread it to yourself. And answer whether or |19 Candice.
20 not that information has been uploaded to thewebsite? |20 Q. (BY MS. McHUGH) Okay. No. 6, if you could
21 A. | am not aware of any memoranda or reports 21 look at that?
22 authored by myself or others-- well, okay. So authored |22 A. Theonly steady state runs| did were for the
23 by me, there is the presentation that shows the change 23 only -- yeah, the only steady state runs, | did were for
24 incurtailment dates likely to be curtailed, or examples 24 the December 10, 1953, curtailment date. And those, |
25 of past years asaresult of the change to transient 25 honestly don't recall if | included thosein the
Page 23 Page 25
1 modeling. Inthe model files, thereisaPOD file that 1 materialsthat went online. | think I did, but | would
2 haswater rights and their priority dates. 2 haveto check.
3 Q. And have those been provided to us? 3 Q. Okay. And that wasto Request No. 6. If you
4 A. Those were posted with the -- yeah, that POD 4 could look at Request No. 77?
5 fileis posted on the website. And specifically there 5 A. Yeah, | wasnot around when the
6 isacopy of it in the files that were posted with the 6 Department -- when the previous Director made the
7 as-applied order. 7 decision to use steady state. And | am not aware of any
8 Q. Andareyou aware of any other documents 8 documentsrelated to that.
9 relating to the number of water rightsto be curtailed, 9 Q. Okay. No. 8?
10 the comparison authored by others? 10 A. What is"paragraph 1 above" referring to?
11 A. No, not that I'm aware of. 11 Q. It'sany and all documents reflecting your
12 (Dave Colvin joining deposition via Zoom.) 12 involvement in the issuance of the Fifth Amended
13 Q. (BY MS. McHUGH) if you can look at Request 13 Methodology Order. Thisisasking for any internal and
14 No. 4? 14 external communications pertaining to that information?
15 A. | believethosefilesareal posted in the 15 MR. BAXTER: So once again, Jennifer, to the
16 supporting files that were posted with the as-applied 16 extent the answer to the question would require you to
17 order. | believe those were also put in the materials 17 disclose information regarding the Director's
18 that myself and Matt Anders would rely on for this 18 deliberative process on legal or policy considerations,
19 hearing. 19 Yyou areinstructed not to answer that question.
20 Q. Andif you could look at Request No. 5? 20 Q. (BY MS. McHUGH) Jennifer, did you have any
21 A. Sowhen we calculate the curtailment date, 21 conversations with anybody outside of the Department
22 thereisalittle bit of trial and error. And we do 22 regarding the Director's Fifth Methodology Order?
23 calculate other curtailment dates that don't end up 23 A. Notthat | recall.
24 being the one that goes in the order. And there 24 Q. If you could look at Request No. 9?
25 are-- | do not include those files in what's posted, 25 A. | amnot aware of any notices or announcements
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1 outside of the presentations we gave to the technical 1 deliberative process, again I'm going to instruct the
2 working group and the Fifth Methodology Order. 2 witness not to answer the question.
3 Q. Okay. If you canlook at Request No. 10. And 3 MS. McHUGH: So she's been instructed to not
4 paragraph No. 3 is any memorandum or reports authored by | 4 answer the question whether or not she was part of the
5 you describing the change in the number of water rights. | 5 Director's deliberative process, that she was part of
6 That's Request No. 3. 6 that process?
7 A. Thereisaninternal communication where | 7 MR. BAXTER: Yes.
8 reguest our GIS analyst to update the POD file for me. 8 Q. (BY MS. McHUGH) Jennifer, did you provide
9 And then that staff member sent it to me. 9 documents and technical analysis relating to the
10 Q. And hasthat been provided? 10 transition from steady state to transient?
11 A. No. 11 A. Yes
12 Q. Hasthe GIS POD file been provided? 12 Q. Andwho did you provide that information to?
13 A. Yes 13 A. | provided it to the technical working group,
14 Q. If you could look at No. 11? 14 and other IDWR staff in the hydrology section, and to
15 MR. BAXTER: Again, Jennifer, to the extent 15 the Director.
16 your answer to the question would require you to 16 Q. Andwho in the hydrology section did you
17 disclose information regarding the Director's 17 directit to?
18 deliberative process on legal or policy considerations, 18 A. Matt Anders.
19 and specifically it's asking about the Director's 19 Q. Anyoneelse?
20 decision to transition. The question that Ms. McHugh 20 A. Well, the other hydrology staff that
21 just asked specifically pertains to the Department's 21 participated in the technical working group were
22 decision to transition is how the question is framed. 22 also -- also saw that presentation.
23 To the extent that information would require you to 23 Q. Andisthat information that you provided to
24 disclose that deliberative process, you are instructed 24 Matt Anders and the other hydrology, has that all been
25 not to answer the question. 25 disclosed and uploaded?
Page 27 Page 29
1 Q. (BY MS. McHUGH) Jennifer, do those documents 1 A. Yes, it'sthe sameinformation | presented to
2 exist? Arethere documents that exist that are 2 thetechnical working group.
3 responsive to Request No. 11? 3 Q. Isthere any other information that you
4 A. |don't know. 4 provided that's not in those documents?
5 Q. Wereyou part of the Director's deliberative 5 A. No.
6 process to determine whether or not to move from steady | 6 Q. If you could look at Regquest No. 12?
7 stateto transient state? 7 A. Wadl, Request No. 12 appearsto meto be
8 MR. BAXTER: Candice, I'm going to the 8 redundant to the Request No. 5. Because Request No. 5
9 question. | think even just understanding who was 9 includes communications. So | have already answered
10 involved in the Director's deliberative processisin 10 that.
11 and of itself getting to that deliberative process. So 11 Q. Okay. And did you have any communications
12 I'mgoing to instruct the witness to not answer the 12  with people outside of the Department, other than the
13 question. 13 technical working group people, relative to the ESPAM
14 The Director has, as he indicated at the 14 transient curtailment runs?
15 status conference, said he relied upon technical staff 15 A. Notthat | recall.
16 to provide him technical data. And, you know, for 16 Q. Okay. If you could look at Request No. 13?
17 example, as he identified in the notice of materials the 17 A. | don't understand what credits for accruals
18 Department witnesses may rely upon at hearing, and 18 isreferring to. | don't think there are any credits
19 intent to take official notice. 19 for accruals.
20 He'sidentified Ms. Sukow to testify with 20 Q. Soinlooking at Request No. 13, to the extent
21 regardsto steady state and transient modeling and 21 that you understand the request, do you believe that the
22 simulations for the Eastern Snake Plain Aquifer Model, |22 documents have been provided or they don't exist?
23 and calculations of curtailment priority dates. So 23 A. | don't think creditsfor accruals exist,
24 she'sableto answer questions asto her involvementas |24 so...
25 tothat. But your question asto Director's 25 Q. Okay.
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1 A. | guess my answer would be, no, | don't 1 Q. Areyou aware of any documents or drafts of
2 understand the request. 2 thelist beforeit was sent out?
3 Q. Okay. No. 14, if you could look at that. 3 A. No.
4 A. Itwould be the same as my answer to No. 7. | 4 Q. How wasthelist provided to the technical
5 was not employed by the Department at thetimethat the | 5 working group?
6 former director made the decision to use steady state. 6 A. I don'trecall.
7 Q. Okay. Request No. 15? 7 Q. If youlook at Request No. 18?
8 A. That information isincluded in the supporting 8 A. Sotheanalysis| did for this, | did the
9 documentsthat were provided. 9 anaysisyou are asking about here for years 2021 and
10 (Erick Powell joined deposition via Zoom.) 10 2022, and that was presented to the technical working
11 Q. (BY MS. McHUGH) Okay. No. 16? 11 group inthefall of 2022. | do not recall whether or
12 A. Sorry. I'm till trying to figure out what 12 not they asked usto provide the model output files to
13 you are asking for here. 13 them. And | did not include those modél filesin the
14 Q. Letmeseeif | can help you out here. That's 14 materialsthat were sent out just recently as part of
15 relative to the Department's announcements of moving |15  this proceeding.
16 from steady state to transient state. 16 Q. Canyou provide those model files?
17 A. | think what my answer was that the notices 17 A. Yes.
18 and announcementsthat | am aware of are the 18 MR. BAXTER: Y es, we can provide those.
19 presentation to the technical working group and the 19 Q. (BY MS. McHUGH) Okay. And since the issuance
20 Fifth Methodology Order. So | think I've aready 20 of the order on April 21st, have you done any analysis,
21 answered this question. 21  model analysisrelative to this upcoming irrigation
22 Q. Okay. If you could look at No. 17? 22 season?
23 A. lincluded the predictive uncertainty analysis 23 A. After the as-applied order wasissued?
24  for the current version of ESPAM. | included that 24 Q. Yes.
25 report in the materials that were provided. 25 A. No.

Page 31

1 Q. Okay.

2 A. Thereiscurrently no trim line for the

3 Surface Water Coadlition delivery call.

4 Q. Wasatrim line discussed?

5 A. No.

Q. Isthere any documents or reports or analyses
at al that would ever relate to atrim line or the
possible use of atrim line?

A. That was not one of the issues identified to
be revisited in the preparation of the Fifth Methodol ogy
Order. Thelist of issuesto be looked at was set forth
prior to when the technical working group was convened,

13 and that was not an issue that was brought up.

14 Q. And who prepared that list?

15 A. | don't know.

16 Q. And hasthat list been provided?

17 A. That list was sent out by Matt Andersto the

18 technica working group at the beginning of the

19 technica working group, when it was convened last fall.

20 Q. And who developed that list?

21 A. | don'trecal.

22 Q. Sorry. You answered that question. Do you

23 know whether or not there was -- did you provide input

24 onthat list to anybody?

25 A. No.

©O© 00N O
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11
12

Page 33

1 Q. Okay. If you could look at Request No. 19?
2 A. Thereisareport comparing the curtailment
3 scenario for ESPAM2.1 and ESPAM2.2. And that isinthe
4 ESPAM documentation that | included inthefiles. The
5 mode files associated with that are posted on the ESPAM
6 website. | did not include all of the model filesin
7 what was posted for this. It's alarge amount of files.
8 Butitisout there available publicly.
9 Q. Andit'son the Department's website somewhere
10 elsejust notinthis?
11 A. Just not on this.
12 Q. Okay.
13 A. If youwanted to add that to this, we could.
14 Q. Orif you could provide alink just so people
15 understand whereit's located, that's fine. Would that
16 work?
17 A. | believethereisalink in the report.
18 Q. Okay. Fair enough. If you could look at
19 No. 20?
20 A. Yeah.
21 MR. BAXTER: So, Candice --
22 THE WITNESS: That doesn't exist.
23 Q. (BY MS. McHUGH) Okay.
24 A. Sorry.
25 MR. BAXTER: That's okay. | was slow.
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1 Q. (BY MS. McHUGH) I'm sorry. Say that one more 1 Q. If youcouldlook at No. 23? Did | Skip 22?
2 time? 2 No, 23.
3 A. |just said that that doesn't exist. | have 3 A. Soinaddition to the report that | identified
4 not compared differences between modeled project 4 initem 19, there were communications with the Eastern
5 efficiencies between ESPAM2.110 2.2, 5 Snake Hydrologic Modeling Committee about those
6 Q. (BY MS. McHUGH) | thought someone said my 6 differences. So they had the opportunity to review
7 name, but maybe | misheard that. 7 those differences before we rolled out the model.
8 Have you done analysis for model efficiencies 8 Q. And arethose communications with the Eastern
9 for the Surface Water Coalition entities? 9 Snake Plain Hydrologic Modeling Committee available on
10 A. No. 10 the Department's website?
11 Q. Would you look at Request No. 217? 11 A. Wédll, the presentations to them would be -- |
12 MR. BAXTER: So again, Candice, I'm going to 12 know | sent out adraft copy of the report to them and
13 object to the question in that it's asking for the 13 gave them the opportunity to make commentson it. And
14 Department's determination reasoning used in steady 14 there was an email sending that out to them, and
15 state modeling. 15 soliciting their comments. | don't recall receiving any
16 So, Jennifer, to the extent your answer to the 16 comments on that report from the ESHMC, but | would have
17 question would require you to disclose information 17 to be ableto go back to my email and check.
18 regarding the Director's deliberative process regarding 18 Q. Okay. Canyou do that?
19 lega and policy considerations, you are instructed to 19 A. Yes.
20 not answer the question. But if thereis other 20 Q. No. 24?
21 information that you can identify that is not related to 21 A. Waell, again, | told you the analysis that you
22 the deliberative process, you can answer the question. 22 asked about in paragraph 20 hasn't been done.
23 MS. McHUGH: Just to the clarify that. This 23 Q. Okay.
24 isreasoning to use steady state modeling in previous 24 A. So nothing exists.
25 as-applied orders, not moving from steady state to 25 Q. AndNo. 25?
Page 35 Page 37
1 transient in this order. 1 A. Okay. Sofor thefourth time, | was not here
2 THE WITNESS: And I've already answered this 2 when the former director decided to use steady state
3 question | think twice. | was not here when that 3 modeling. And | am not aware of any documentation of
4 decision was made. And| am not aware of any 4 that decision.
5 documentation of that. 5 Q. Okay. Thank you. And normally, Jennifer,
6 Q. (BY MS. McHUGH) Okay. Request No. 22? 6 that would have been given to you. And so that would
7 A. Andagain, item 18 says, communication. So 7 have been alittle less onerous, because you would have
8 thisisredundant. I've aready answered this question. 8 been ableto say, thereis no documents to Request 5 to
9 Q. And Question 18 isusing the model evaluation 9 say, 12, 15. But since you haven't seen it before, we
10 to apply into transient model as a hindcast. How are 10 had to make arecord of what was clear on that. So
11 you instructed to perform that analysis? 11 thank you for walking through that.
12 A. | wasinstructed by Matt Anders that that was 12 Now, that we have gotten that kind of cleared
13 oneof theissuesidentified that they wanted to discuss 13 up. | would like to just have you explain alittle bit
14 inthe 2022 technical working group. And | wastheone |14 of who you are, and what your background is, and what
15 who made the decision that modeling, what would have |15 your role iswith the Department. And then | will go
16 happened in 2021 and 2022, would be agood example of |16 forward with the questions.
17 showing, you know, what the effect of changing to 17 So, Jennifer, what is your background? Can
18 transient modeling would be on the curtailment priority |18 you give me your educational background?
19 dates. 19 A. | have abachelor's degree in environmental
20 Q. Anddid Matt Anders ask you that orally or was 20 geology and technology from the University of North
21 thatinan email? 21 Dakota. And amaster'sdegreein civil and
22 A. | believeoradly, yes. 22 environmental engineering from Utah State University.
23 Q. Wasit in ameeting where other people were 23 Q. And how long have you worked for the
24 present? 24 Department?
25 A. No. 25 A. I'veworked in my current position in the
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1 ground water modeling group since June of 2010. Sonot | 1 directly related to the deliberative process.
2 quite 13 years. 2 Q. (BY MS. McHUGH) Jennifer, was there ameeting
3 Q. Andwhat isyour current position? 3 toyour knowledge within the Department to discuss
4 A. My position titleis Engineer, Technical 2. 4 whether or not to the amend the Fourth M ethodol ogy
5 Q. And do you supervise people? 5 Order?
6 A. No. 6 MR. BAXTER: Again, Candice, that gets to the
7 Q. Andwho isyour immediate direct supervisor? 7 Director's deliberative process the Department having a
8 A. Sean Vincent. 8 meeting on a specific issue. Now, to the extent you
9 Q. Andwhat isyour main function at the 9 were asking her to reveal internal discussions? I'm
10 Department? 10 going to instruct the witness not to answer the
11 A. My main function is calibrating ground water 11 question. To the extent there are -- | can't
12 flow models, and providing technical analyseswiththose |12 specifically remember Candice's questionsif it asked
13 modelsto address various issues that come up. 13 about external meetings to amend the methodology order.
14 Q. Do you consider yourself an expert on ground 14 If that was the question as you understood it,
15 water modeling? 15 and there were such meetings, you can answer that aspect
16 A. Yes. 16 of it.
17 Q. Anddo you act in that capacity for the 17 THE WITNESS: | -- yeah, thefirst thing I'm
18 Department as their ground water modeling expert? 18 aware of, Candice, iswhen Matt Anders told me that they
19 A. Yes. 19 were going to convene the technical working group in the
20 Q. And areyou an expert on the various models 20 fall of 2022. And asked meto prepare for the
21 used for the Eastern Snake Plain Aquifer, that are 21 presentation | ultimately gave on application of steady
22 sometimesreferred to as"ESPAM"? 22 state modeling and transient modeling to calculate a
23 A. I'mnot sure what you mean by "various 23 curtailment priority date.
24 models." 24 Q. (BY MS. McHUGH) Sowasit your understanding
25 Q. Fair enough. Do you see yourself as an expert 25 when Matt Anders asked you to prepare that information
Page 39 Page 41
1 onthe ESPAM moded -- 1 that the Department was considering amending the Fourth
2 A. Yes 2 Methodology Order?
3 Q. -- anditsmultiple divisions? Okay. 3 A. | believethat's what was communicated to the
4 When was the decision made that the Fourth 4 technical working group as the purpose for convening.
5 Methodology Order needed to be amended? 5 S0, Yes, that was my understanding.
6 A. | don'tknow. 6 Q. What was your understanding of the purposes
7 Q. Youdon't know if the decision to amend the 7 for the technical working group? It sounds like one of
8 Fourth Methodology Order happened before the technical | 8 the purposes was to consider amending the Fourth
9 working group or after? 9 Methodology Order? What were all the purposes that you
10 A. I don't know. | did not make the decision to 10 understood that group was convened for?
11 amendit. 11 A. My understanding isthereis a statement
12 Q. When were you told that it was going to be 12 somewhere in the methodology order that says the
13 amended? 13 Director has the obligation to review the methodol ogy
14 MR. BAXTER: Candice, I'm going to object to 14 periodically as new information becomes available.
15 the question. | think that's getting to the Director's 15 Q. And what portions of the Fourth M ethodol ogy
16 deliberative process with regards to the Director's 16 Order did you understand were being looked at and
17 decision to amend the methodology order. 17 considered to be amended or updated?
18 I'm going to instruct the witness not to 18 A. Sol wasonly tasked with looking at the
19 answer the question. 19 calculation of the curtailment priority date. | am
20 MS. McHUGH: So let me understand this, 20 aware that there were other items that were identified
21 Garrick. You are saying that the Director's 21 tothetechnical working group. But | did not
22 deliberative process includes when therewas adecision |22 participate in those, so | cannot recite those for you.
23 to be made, that it was going to be amended? 23 Q. And who identified those other purposes to the
24 MR. BAXTER: Yes, the temporal aspects of the 24 technical working group; do you know?
25 Department's or the Director's decision-making is 25 A. | don't know.
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1 Q. Andwho decided to look at whether or not a 1 A. Yes
2 move from steady state to transient modeling should be 2 MR. BAXTER: So because the Director has
3 something looked at when amending the Fourth Methodology | 3 identified Jennifer as a witness to talk about
4 Order? 4 determination of curtailment data, | think that starts
5 A. | don't know. 5 on page 29, Jennifer.
6 MS. McHUGH: Could we hand, Jennifer, Exhibit 6 THE WITNESS: Y es, so findings of fact section
7 No. 2, which would be the final order regarding -- no, 7 F
8 it would be the amended Fifth Methodology Order wouldbe | 8 Q. (BY MS. McHUGH) Okay. Findings of fact
9 Exhibit 2? 9 section F have paragraphs numbered 81 through 89. Did
10 MR. BAXTER: Do you guys have that one? 10 you draft these paragraphs or what was your role?
11 MR. ANDERSON: | do. 11 A. These paragraphs, | participated in drafting
12 (Exhibit 2 marked.) 12 these paragraphs. | think some of the wording was
13 MR. ANDERSON: And, Candice, what wasgoingto |13 edited by others to hopefully make it more accessible to
14 probably be No. 3? 14 peoplethat arelessinvolved in the technical aspects
15 MS. McHUGH: Exhibit 3 is going to be the 15 of modeling. But | think you will find that the
16 April forecast. 16 information conveyed in these paragraphs was conveyed in
17 MR. ANDERSON: The as-applied order? 17 the presentation of the technical working group in 2022.
18 MS. McHUGH: Yes. 18 Q. Okay. If you'll look at paragraphs 82 and 83.
19 Q. (BY MS. McHUGH) Jennifer, do you have Exhibit |19 First of al, paragraph 82, it states that "ESPAM
20 No. 2infront of you? 20 simulations can be either steady state or transient.”
21 A. Yes. 21 Doyou seethat?
22 Q. And canyoutell mewhat it is? 22 A. Yes
23 A. It'sthe"Fifth Amended Final Order Regarding 23 Q. Hasn't that aways been true?
24 Methodology for Determining Material Injury to 24 A. Yes.
25 Reasonable In-Season Demand and Reasonable Carryover.” |25 Q. So what was the impetus to now use ESPAM
Page 43 Page 45
1 Q. Haveyou seen this document before? 1 simulationsin atransient mode to determine curtailment
2 A. Yes 2 date versus steady state, what changed?
3 Q. Haveyoureadit? 3 A. | was-- the question that was posed to me is
4 A. Partsof it. 4 doesthe steady state analysis -- you know, does doing a
5 Q. Didyou review any specific paragraphs or 5 steady state analysisto calculate the curtailment date,
6 provideinformation for specific paragraphsin this 6 doesthat practice result in getting water to the senior
7 order? 7 inthetime of need, or would atransient analysis be
8 A. Yes 8 better? So it wasn't a change in the technical
9 Q. Okay. Perhapswe could take, just to make 9 information. It was achange apparently in the
10 thismore efficient, maybe we should take a brief break |10 understanding of the administration. But | don't know
11 while Exhibit 3 isbeing copied. Andthen Jennifercan |11 what theimpetus for that was.
12 look at Exhibit 2 and like mark the paragraphsthat she |12 Q. When you say that it was a changein
13 had input on or drafted, and then we can come back, and |13 administration, was there an understanding that the
14 then we can make it more efficient? 14 orders prior to the Amended Fifth Methodology Order were
15 THE REPORTER: We aready have Exhibit 3, | 15 flawed?
16 think. 16 A. Agan, | don't know what the impetus for the
17 MS. McHUGH: Oh, we do. Fair enough. 17 changein understanding from by administration was,
18 (Exhibit 3 marked.) 18 other than what they identified on a previous page in
19 Q. (BY MS. McHUGH) Okay. Jennifer, doyouknow |19 thisorder. Yeah. So on page 2, it says, "Further the
20 what paragraphs? 20 Department now has multiple years of experience with the
21 A. | amlooking for them. 21 methodology to better understand the impact of applying
22 Q. Okay. 22 steady state modeling versus transient modeling to
23 A. Thereisalot of stuff in here | did not work 23 determine a curtailment priority date that would supply
24 on. 24 adequate water to the senior water right holders.”
25 Q. Wadll, that will makeit easier. 25 Q. So did the methodology orders 1 through 4
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1 properly address materia injury to senior water right 1 Q. Didyou work on the Fourth Methodology Order?
2 users? 2 A. No.
3 A. | dontknow. That'salega question, or a 3 Q. Wasthat prior to your time?
4 policy question, one or the other. It's not atechnical 4 A. | washere, | believe, at the time that they
5 question. 5 issued that, but | did not work on it.
6 Q. Inthe Fourth Methodology Order, did you 6 Q. How many yearsdoesit take to understand that
7 understand whether or not a transient model run would 7 thereisadifference between the impact of applying a
8 provide adifferent answer on the amount of water that 8 transient model run versus a steady state model run, and
9 thesenior could expect? 9 what that will get you as far as output?
10 A. Yes, | did. 10 A. I'msorry. I'mnot sure -- | don't understand
11 Q. Didyou share that information with the 11 the question.
12 Department, anyone else at the Department? 12 Q. If youlook on page 2 that you refer to, it
13 A. When | first was involved with doing the 13 says, "The Department now has multiple years of
14 anaysisfor the earlier method diversions of the 14 experienceto understand the impact of applying steady
15 methodology order, my role at that timewasto dothe QA |15 state modeling versus transient state modeling.” And
16 checksfor Allan Wylie, who wasthe senior modeler at |16 I'm just asking you, how many years does it take to
17 that time. 17 understand the difference?
18 Q. Didyou -- go ahead. 18 A. | didn't writethat statement, and | can't
19 A. Atthetimethat | did the first QA check for 19 answer that question. | --
20 him, | asked him, | said, "Well, what timeframearewe |20 Q. Wadll, it sounded like you understood it when
21 looking for the shortfall to be addressed under? So 21 youfirst got there, when you were working with Allan
22 what time frame are we looking for those benefits to 22 Wylig; right?
23 accruetothereach?' And he said "Oh, we don't do 23 A. Yes.
24 that. We're doing a steady state analysis even though 24 Q. And ESPAM has aways been atransient model;
25 that won't get the water to the reach during the time of 25 correct?
Page 47 Page 49
1 need." And hetold me that that was what he was 1 A. Correct.
2 directed to do by aformer director by Karl Dreher. And | 2 Q. So understanding that transient model output
3 sothisisjust hearsay, | guess. But my understanding 3 and steady state model output seemsto be kind of just
4 wasthat was adecision made by Karl Dreher. Andthat's | 4 understanding the words makesit possible to understand
5 theway we had done it since then. 5 thedifferencein the output; correct?
6 Q. And do you remember what methodology order 6 A. Itdoesfor me. I'm not surethat's true for
7 that wasthat you first had that conversation on? 7 everybody.
8 A. | donot. 8 Q. Okay. Andyour role at the Department is
9 Q. Had you done any transient model runs for 9 their expert in modeling; right?
10 methodology of prior methodology orders? 10 A. Yes
11 A. No. 11 Q. Andisthat what Mr. Wylie's role was prior to
12 Q. Hadyou seen any transient model runs done on 12 you?
13 prior methodology orders? 13 A. Yes.
14 A. Not for the -- not to calculate the 14 Q. Did Mr. Wylie understand the difference
15 curtailment priority date, no. 15 between transient and steady state output?
16 Q. What werethey donefor? 16 A. Yes
17 A. Therewasin one of the methodology orders a 17 Q. Sowhat isthe difference relating to the 2023
18 transient analysis that was used to reduce the ground 18 ESPAM model output than was different in 2010?
19 water users obligation for the reasonable carryover and |19 A. The difference would be that in 2010, the
20 alow themto phasethat in. And that was removed 20 Department was still using ESPAM1.1, which was
21 becauseit was remanded by the court as being an 21 calibrated with six-month time periods and stress
22 inappropriate application. 22 periods. In 2023, we're using ESPAM2.2, which is
23 Q. Didyouwork onthe Amended Fourth Methodology |23 calibrated with one month stress periods and half-month
24  Order? 24 time steps.
25 A. Didl -- sorry. Say that again. 25 Q. And when did the calibration between ESPAM 1.1
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1 and ESPAM -- when the did ESPAM cdlibration changeto | 1 deliberative process that the Director related to this
2 the haf month time step? 2 policy decision of transitioning from transient to
3 A. WithESPAM2.1. 3 steady state, and that includes communications between
4 Q. Andwhen did that happen? 4 you and other IDWR employees that would then support the
5 A. | believethat wasrolled out in 2013. 5 Director's, and be used in the Director's determination.
6 Q. Sodidyou understand in 2013, the difference 6 Ultimately, you are instructed not to answer the
7 between the model output for transient versus steady 7 question.
8 dtate? 8 THE WITNESS: Y eah, | can't answer the
9 A. Yes 9 question.
10 Q. Sowhat isthe difference between relating to 10 Q. (BY MS. McHUGH) Did you have any
11 the ESPAM model output in 2013 versus 2023? 11 conversations with people outside the Department
12 A. Well, | mean thereis some changes between 12 relativeto using transient model versus a steady state
13 ESPAM2.1and 2.2. But they were both calibrated with |13  model to predict curtailment dates?
14 using the same time discretization. 14 A. Not outside of the technical working group.
15 Q. And thetime discretization isthe key piece 15 Q. Okay. Back to Exhibit No. 2. If | could have
16 for how fine the transient model prediction can occur; 16 you look at page 2 of that same paragraph that we had
17 isthat true? 17 talked about earlier. And thereisasentencein there
18 A. Probably the -- tell me how you said that 18 that startswith "in contrast.” It says, "In contrast,
19 agan. 19 the current version was calibrated using monthly stress
20 Q. Okay. And | probably said it less articulate 20 periods and half-month time steps. A refinement that
21 than you would want meto. So the time step, the half 21 facilitates in-season transient modeling for calculating
22 month time step in predicting like when -- that time 22 theresponse for curtailment in ground water use." Do
23  sepisimportant | guessto determining in atransient 23 you see that sentence?
24 model run, like when water, or when the output isgoing |24 A. | do.
25 to beredlized; isthat true? 25 Q. And that actually occurred in 20137
Page 51 Page 53
1 A. Yes, that'strue. 1 A. Yes, itdid.
2 Q. Soin 2013, the time step being a half month 2 Q. I'msorry. I'mjust flipping through, | have
3 isthe sametime step asin 2023 under the same current 3 the order to make sure | got my other questions done.
4 version of the model? 4 I'm going to set aside Exhibit 2 for now.
5 A. Yes 5 If we could look at Exhibit 3, whichisthe
6 Q. And therewere curtailment orders issued 6 "Fina Order Regarding April 2023 Forecast Supply." Do
7 between 2013 and 2023 by the Department; correct? 7 you havethat in front of you?
8 A. Yes 8 A. Yes
9 Q. Andthoseal use steady state? 9 Q. Haveyou seen this document before?
10 A. Yes. 10 A. Yes

11 Q. Eventhough the model was atransient model

12 and had the half month time step since 2013?

13 A. Yes.

14 Q. And thefirst time you understood that the

15 Department was considering moving from atransient model
16 output for curtailment purposes was last year when Matt
17 Anderstasked you with the runs that you were going to
18 present to the technical working group; isthat true?

19 A. | had been asked questions about it earlier in

20 theyear.

21 Q. And who asked you those questions?

22 MR. BAXTER: I'm going to object. Again, this

23 gQetsto --

24 Let me frameit thisway, Jennifer. To the

25 extent the question is going to have you get to the

11 Q. Didyou author, or review, or edit any

12 paragraphswithin this order?

13 A. Yes

14 Q. Canyou identify those?

15 A. Wadll, they would be the ones that are related

16 tothemodeling. Sol inserted the curtailment date,
17 and the proportionate share volumesin Footnote 5.
18 Q. Soon page5, you would have inserted for

19 paragraph 6, the December 30th, 1953 date. And then
20 what information in Footnote 5?

21 A. The proportionate share calculated for A & B

22 Irrigation District and the proportionate share

23 caculated for IGWA.

24 Q. And asto Footnote 5, how you came to those

25 proportionate shares, isthat information included in
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1 theinformation that's been uploaded to the Department's | 1 you identify that document?
2 website? 2 A. It'sthe"Summary of Recommended Technical
3 A. Yes 3 Revisionsto the Fourth Amended Final Order Regarding
4 Q. And then did you do anything relative to the 4 Methodology." Do you want meto read the whole thing?
5 reasonable carryover shortfall -- 5 Q. No, that'sfine. We're on the same page as
6 A. No. 6 faras--
7 Q. --caculation? 7 A. Dated December 23rd, 2022, authored by Kara
8 A. | didnot calculate any of the other -- well, 8 Ferguson and Matt Anders.
9 thereisno reasonable carryover shortfall in this 9 Q. Haveyou seen that document before?
10 order. 10 A. Yes
11 Q. Fair enough. 11 Q. Didyou review or give any input on that
12 A. But, yeah. 12 document?
13 Q. Itjust recitesthe shortfall from the prior? 13 A. | think I reviewedit, but | don't think | had
14 A. Oh, yeah. Yeah, | did not work on any other 14 any significant input on it.
15 parts of the order other than the curtailment date and 15 Q. Andif you move down to the middle, it starts
16 the proportionate shares. 16 with the paragraph, "Based on the information presented
17 Q. Haveyou discussed this Exhibit 3 with anyone 17 at the meetings and distributed to the technical working
18 outside of the Department? 18 group, IDWR staff have the following preliminary
19 A. No. 19 technical recommendations." Do you see that there?
20 Q. Haveyou done any anaysisrelating to this 20 A. Yes.
21 final order since the issuance of this order on April 21 Q. And at that point was IDWR staff recommending
22 21st of thisyear? 22 that the Director use atransient model run to determine
23 A. No. 23 curtailment date?
24 Q. Have you been asked to do any analysis? 24 A. Asitsaysinthe memo, at thistime staff do
25 A. No. 25 not have recommendations on using transient model
Page 55 Page 57
1 MS. McHUGH: Can we hand Ms. Sukow what'sbeen | 1 simulation for determining curtailment date. So staff
2 marked as Exhibit 4, it's the December 23rd, 2022 2 did not make a recommendation one way or the other.
3 summary of recommended technical revisionsto the Fourth | 3 Q. So we can assume that the determination to use
4  Amended Final Order. It'saone-page document. Doyou | 4 thetransient model simulation was done sometime after
5 guyshavethat? 5 December of 2022; correct?
6 MR. ANDERSON: Probably. 6 A. Wadl, the determination was not made by staff.
7 MR. BAXTER: Dylan isdigging that up for us. 7 The determination of whether or not to switch to
8 MS. McHUGH: Sure. 8 transient modeling was made by the Director.
9 MR. ANDERSON: Y ou said "Summary of 9 Q. Would the Director have told the staff if he
10 Recommended Technical Revisionsto the Fourth Amended |10 had determined that prior to December 23, 20227?
11 Final Order." 11 A. | don't know when the Director made his
12 MS. McHUGH: Yes, okay. 12 decision. | know we provided this information that we
13 MR. ANDERSON: And maybe if youwouldnt mind |13 provided to the technical working group to him, as well
14 just showing it in front of your face and making sure 14 asthetechnical working group.
15 that that isthe correct document. Just so she can see 15 Q. Do you know why the staff was not making a
16 it and make sureit's the correct one that sheis 16 recommendation as of the date of thismemo to use a
17 thinking of. 17 transient model simulation for determining curtailment
18 (Exhibit 4 marked.) 18 date?
19 THE WITNESS: I'm not sure she'll be able to 19 A. Yes.
20 seeanything. 20 Q. What was the reason?
21 MR. BAXTER: | think that was upside down. 21 A. Because, you know, the technical anaysisis
22 Q. (BY MS. McHUGH) | mean, that was upsidedown? |22 very straightforward. If you want to smulate a
23 A. Wadll, that's not going to help; isit? 23 curtailment that will resolve -- if you want to simulate
24 Q. That wasokay. Yes, that'sit. So, Jennifer, 24 thetype of curtailment that's prescribed in the
25 you've been handed what's been marked as Exhibit 4. Can |25 methodology order which is a short-term curtailment,
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1 justfor thisirrigation season. You can only simulate 1 A. That'scorrect.
2 that with atransient model simulation. Y ou can't 2 Q. And nothing has changed in your understanding
3 simulate that with a steady state model simulation. And | 3 onwhat atransient output would provide; correct?
4 the only way you can get to what will get to the reach 4 A. Inmy understanding, that's correct. | mean,
5 during thisirrigation season is to use atransient 5 for mysdf, yes, my understanding of what an output
6 sSimulation. 6 transient has changed. | can not speak for other's
7 Y ou cannot get that resolved with a steady 7 understanding.
8 statesmulation. Thetechnical part of that isvery 8 Q. Right. Sotheonly thing you can come up with
9 draightforward. The reason staff did not make a 9 iswhy there has been a change, is because the Director
10 recommendation to the Director on what his decision 10 seesadifferent purpose for curtailment?
11 would be isthat the Director has to decide what the 11 A. Yes, | was-- | wastold by Allan Wylie that
12 purpose of the curtailment is. And if the purpose of 12 Karl Dreher did not want to use atransient analysis,
13 the curtailment is to get the water to the senior during 13 because he did not like the additional volume of water
14 thetime of need, that irrigation season then the 14 that would accrue to the reach in future years. | don't
15 technical information showsthat the transient analysis 15 know if that -- again, that's hearsay, but that's my
16 isthe appropriate method to use. 16 entire knowledge of why Allan explained to me, we were
17 However, we didn't feel it was up to staff to 17 doing the steady state.
18 makethat legal conclusion that that is the purpose of 18 Q. AndI'm going to come back to that. But
19 thecurtailment. That'saconclusion of law for the 19 because | haveto take a hard break here in about ten
20 Director to make. 20 minutes. | just want to get one more exhibit Exhibit
21 Q. Sowasthe purpose of curtailment in the 21 No. 5whichisthe frequently asked questions that was
22 Fourth Methodology Order and earlier, something 22 from the Department's website, Dylan?
23 different? 23 MR. ANDERSON: Okay.
24 A. Waéll, | mean, apparently Karl Dreher had a 24 MS. McHUGH: Is something happening.
25 different interpretation of that, because he chose to 25 MR. ANDERSON: Yes. I'm looking for the
Page 59 Page 61
1 usean analysisthat did not result in getting water to 1 frequently asked questions.
2 the senior during the time of need. 2 MS. McHUGH: It's a three-page document and
3 Q. How long has Director Spackman been the 3 the north methodology Fifth Methodology Order as-applied
4 director; do you know? 4 andit says FAQs.
5 A. | don't know. 5 MR. ANDERSON: | haveit digitally.
6 Q. Has he been the director and been implementing 6 MS. McHUGH: You have it digitally, but you
7 any of the methodology ordersto your knowledge? 7 don't have it here on paper.
8 A. Wadl, certainly they've been implemented while 8 MR. BUDGE: Candice, thisisTJ. I'mlooking
9 he'sbeen Director, yes. 9 through materials. It was supposed to be with the news
10 Q. And so the Fourth Methodology Order has been 10 release. But | don't havethat. And so it looksto me
11 inplace for how many years? 11 like afew of the documents didn't make it with Dylan
12 A. 1don't know. 12 yesterday. So we haveto copy that.
13 Q. HasDirector Spackman been implementing the 13 MS. McHUGH: Can we take a 15, 20-minute break
14  Fourth Methodology Order? 14 right now. And get a copy of that, and then | will just
15 A. Yes, hehas. 15 jump off here and do my 10:00 status conference, which
16 Q. And have you assisted him in doing that? 16 redly should only take five minutes, because we are
17 A. | have done the steady state calculations that 17 justletting it out. So should we plan on coming back
18 weweredirected todo. Yes. 18 onlike 10:10?
19 Q. But thetechnical analysis asto whether 19 MR. BAXTER: | can do that. Does that work
20 steady state or transient model output is necessary, as 20 for you guys?
21 yousaidisvery straightforward. But that hasn't been 21 MR. ANDERSON: Yes.
22 done until thisyear? 22 MR. BAXTER: WE'l be back on at 10:10.
23 A. That'scorrect. 23 (Recess.)
24 Q. But nothing has changed as far as the model 24 Q. (BY MS. McHUGH) We're back on the record.
25 capability on doing that; correct? 25 Thank you for accommodating that a brief hiatus |
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1 needed. 1 right, that final report?
2 I think, Jennifer, you have been handed what's 2 A. | would havetolook again. | don't recall.
3 marked as Exhibit 5. 3 Q. Okay. Wecanre-visit that inaminute. And
4 MR. BAXTER: Dylan is handing it to her right 4 if you look to bullet point No. 3, it says, "Why did
5 now. 5 IDWR change the methodology to transient model?" Do you
6 (Exhibit 5 marked.) 6 seethat?
7 Q. (BY MS. McHUGH) Do you have Exhibit 5in 7 A. Yes.
g front of you now, Jennifer? 8 Q. And could you read their answer?
9 A. Yes 9 A. I'msorry. Didyou ask meto read the answer?
10 Q. Canyou identify that document? 10 Q. Just review the answer.
11 A. Itsays"Surface Water Coalition Delivery Call 11 A. Okay. Yeah, | did that early when you asked.
12 Delivery Fifth Methodology and April 2023 As-Applied |12 Q. Okay. And it saysthat the Director has
13 Orders, FAQs." 13 concluded that using the ESPA model in steady state mode
14 Q. Haveyou seen that document before? 14 isno longer legally supportable, because steady state
15 A. No. 15 doesnot provide water at the time, place, and quantity
16 Q. Hasanybody told you about that document? 16 needed by the senior water user. Isthat the answer?
17 A. No. 17 A. Thatiswhat this says, yes.
18 Q. Okay. Thisisadocument that | downloaded 18 Q. Andwhat do you know about what legal
19 and printed from the Department's website that isunder |19  information occurred between the Fourth Methodol ogy
20 alink here. | wanted to have you look down at bullet 20 Order and the Fifth Methodology Order that's changed?
21 No. 1. Why did IDWR change the methodology? Doyousee |21 Do you know anything?
22 that? Canyou just review that answer? 22 MR. BAXTER: I'm going to object. It calls
23 A. Okay. 23 for legal conclusion with regard to the witness.
24 Q. Isthetransient model analysis new 24 But, Jennifer, go ahead and answer the
25 information? 25 question.
Page 63 Page 65
1 A. New information to whom? 1 THE WITNESS: | mean | am aware that there
2 Q. Tothe Department. 2 weresome legal decisionsissued | believe during that
3 A. Towhom within the Department? 3 timeframe, that provided some direction to the Director
4 Q. TotheDirector. 4 on, you know, providing water at the time, place, and
5 A. It might be. | provided that to the Director 5 quantity needed. But, you know, the specifics of that
6 at thesametimel provided it to the technical working 6 arelike Garrick said, beyond the scope of my position.
7 group. | don't know what the Director knew prior to, 7 Q. (BY MS. McHUGH) And when you say you are
8 you know, last year. 8 aware of some legal decisions made during that time
9 Q. | guesswhat | wasasking is, the fact that 9 frame. What time frame are you referring to?
10 themodel isatransient model, isthat new information 10 A. During the 2010s, | guess. | don't know -- |
11 tothe Department? 11 don't recall specificaly.
12 A. It'snot new -- | mean, | don't know what the 12 MS. McHUGH: Okay. Can we hand her Exhibit 6,
13 Director knew. But | -- it's not new information 13 which would be the PowerPoint presentation that she
14 though. | guesswe've used the transient modeling in 14 prepared for the technical working group?
15 previous. We used transient modeling in evaluation of |15 MR. BAXTER: All right. Dylan isdigging that
16 the Rangen mitigation plan. So, no, it's not new 16 out.
17 information. 17 (Exhibit 6 marked.)
18 Q. Wasn't ESPAM2.1 wasn't there afinal report 18 MR. BAXTER: All right. Jennifer has been
19 furnished? 19 handed the exhibit.
20 A. Yes. 20 Q. (BY MS. McHUGH) Okay. Jennifer, you've been
21 Q. Andinthat report doesit talk about ESPAM2.1 21 handed what's been marked as Exhibit 6. Can you
22 having half month time steps, and that is atransient 22 identify that document for me?
23  model? 23 A. It'sapresentation titled "Surface Water
24 A. Yes. 24 Coalition Methodology - Calculation of Priority Dates
25 Q. And that was published by the Department; 25 for Curtailment of Junior Ground Water Users."
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1 Q. Anddid you prepare that document?
2 A. Sorry. You broke up during the question. Can
3 you repeat it?

1 Q. Yeah, | know because | didn't alter how it
2 cameout to you?
3 A. Tl meagain what the header is on the side

4 Q. Sorry. Yeah. Did you prepare that document? 4 that you want to talk about.
5 A. Yes 5 Q. Yes. It'sagraph. And it says, "Comparison
6 Q. Andwhen did you start working on that 6 of Priority Dates, calculated for April DA forecast (May
7 document; do you know? 7 1curtailment)." The graph, itself, says"Shortfall
8 A. | dontrecal. 8 volume and curtailed acres versus priority date for
9 Q. Anddidyou provide this document viaa 9 Surface Water Coadlition call."
10 PowerPoint to the technical working group? 10 A. Okay. I think I'm on that page.
11 A. | don'trecal if | personally provided it. | 11 Q. Okay. Andisthiscolor for you?
12 think Matt Anders provided it to the technical working |12 A. Yes.
13 group. 13 Q. And so can you describe for me what this graph
14 Q. Okay. Wasit provided as a PowerPoint 14 isshowing?
15 presentation, or wasit just provided as a printout of a 15 A. Okay. Sothisgraphisshowing -- isthat our
16 PowerPoint presentation? 16 message bar is running low.
17 A. | believeit was provided electronically. 17 MR. BAXTER: Hold on real quick.
18 Whether it was a PowerPoint or a PDF, | don't know. 18 (Off the record.)
19 Q. Okay. Butyou prepared the entire 19 MS. McHUGH: It'sdlide 13 of 22 in the
20 presentation? That'sall your work? 20 presentation.
21 A. Yes 21 MR. BAXTER: We're good to go now. Sorry,
22 Q. Andit'sdated November 28th, 2022. But that 22 Candice.
23 doesn't mean that that's the date that you actually 23 Q. (BY MS. McHUGH) So, Jennifer, let's go back
24 presented it or it was provided to the technical working |24 tothat. Could you explain what this graph on this
25 group? Am | understanding that correctly? 25 dlideisshowing?
Page 67 Page 69
1 A. | believethat'sthe date | presented it to 1 A. Yeah, soit's showing the shortfall volume and
2 thetechnical working group. 2 curtailed acres versus priority date for the Surface
3 Q. Okay. Soyou do recal that you presented it? 3 Water Coalition delivery call. So on the X axis, it's
4 A. Oh, I recal presenting it, yes. 4 showing the water right priority date that is the date
5 Q. Okay. Maybe my prior question wasn't clear. 5 that everything junior to is curtailed. And then on the
6 Soyou did present this to the technical working group? 6 Y axis, it's showing the simulated value for acres
7 A. Yes I'msorry. | thought you were talking 7 curtailed, which isthe blueline. And that isthe same
8 about providing the digital file to the technical 8 for both a steady state model simulation and a transient
9 working group. 9 model simulation, because that's just the input to the
10 Q. Okay. Fair enough. But this PowerPoint, you 10 MODFLOW model, or part of the input to the MODFLOW
11 presented to the technical working group? 11 model.
12 A. Yes 12 And the yellow line shows what would be the
13 Q. Okay. And to be clear, on the second page of 13 predicted response at the near Blackfoot to Minidoka
14 that, where it says methodology referenced. Anditsays |14 reach at steady state, which would be if ground water
15 off to the side page 36, the methodology, or page 38. 15 usewas curtailed to that same priority date, every year
16 Isthat referring to the Fourth Methodology Order? 16 for aninfinite number of years. So that's what the
17 A. Yes. 17 yelow lineis showing.
18 Q. AndI'mjust scrolling down to the graph that 18 And then the red lineis the predicted
19 | thought was here, but doesn't appear to be. Soif you 19 response at the near Blackfoot to Minidoka reach between
20 look at page 13 of that presentation, thetitle of the 20 May 1st and September 30th of the first year of the
21 dideis"Comparison of Priority Dates Calculated For 21 curtailment, which is what the curtailment prescribed by
22 April DS Forecast (May 1 Curtailment)." Do you see 22 the methodology order alowsfor, isjust asingle year
23 that? 23 curtailment.
24 A. Sorry. Thereisno page numbersinthe 24 Q. Okay. Andjust to clarify afew thingsto
25 exhibit here. 25 maketherecord clear. So when you talk about
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1 curtailment between May 1st and September 30th, what you | 1 A. It would fall where 75,200 acre-feet would
2 aretalking about is the non-pumping of ground water 2 fal ontheY axis. Sothefirst line here, we've got
3 rightsduring that period of time; correct? 3 zero, and we've got 200,000 acre-feet. So it would be,
4 A. Correct. 4 you know, lessthan halfway -- it would be between the
5 Q. Andit'sthevolume or acre-feet under those 5 zero and 200,000 acre-feet, and less than halfway of.
6 ground water rights that wouldn't be pumped between May | 6 Q. Okay. And just for discussion purposes, is
7 1st and September 30th; correct? 7 therealine or adot on here that you can identify that
8 A. That volumeis not shown on this graph. No, 8 you think represents 75,000 acre-feet roughly?
9 that's not correct. 9 A. Wadl, yeah | mean we -- we specifically
10 Q. Okay. Butit'stheinput into the model is 10 calculated the curtailment date for the as-applied order
11 what? 11 using this same method. So the placeit would fall on
12 A. Thisgraph doesn't show that. Thisgraph 12 here would be December 30th, 1953, which would be
13 shows the response at the near Blackfoot to Minidoka 13 between the January 1950 and January 1960 priority dates
14 reach. 14 and closer to 1950, s0...
15 Q. Okay. Buttheideaisisthat during that May 15 Q. So canwe usethethird dot over on the red
16 1st through September 30th date, that ground water is 16 line as an approximate that would be approximate, that
17 not being pumped during those months; correct? 17 would be approximately 75,000 acre-feet, and that
18 A. Yeah, ground water junior to the given dateis 18 correlatesto the approximately 19537
19 not being pumped during those months, yes, that's 19 A. Itwould beclose. | wouldimagineitis
20 correct? 20 probably January 1954 or January 1955. | don't recall
21 Q. Andthe given dateis represented by the X 21 whichdatel ran, but it's close.
22 axis? 22 MR. BAXTER: Just for -- I'm sorry.
23 A. Correct. 23 Q. (BY MS. McHUGH) Okay.
24 Q. Okay. Andonthebluelineand asit relates 24 MR. BAXTER: Just for clarification on the
25 to the axis shows the number of acres curtailed. But 25 record. You said third dot, third dot from which side
Page 71 Page 73
1 thereisaso avolumethat is shown by the Y axis. Can 1 Candice, l€eft or right?
2 you explain that relationship? 2 MS. McHUGH: Third dot from the Y axis going
3 A. Yeah. Sothevolumeisthe response at near 3  across.
4 Blackfoot to Minidoka resulting from curtailing that 4 MR. BAXTER: Thank you.
5 many acres of ground water use junior to that given 5 Q. (BY MS. McHUGH) Isthat where you were
6 priority date. 6 referring to Jennifer?
7 Q. Okay. And the near Blackfoot to Minidoka 7 A. Yeah
8 reach, | mean it's not on this graph, but | want to make 8 Q. Ontheredline?
9 therecord clear. The near Blackfoot to Minidoka reach 9 A. Yes
10 isimportant because why? Can you explain that? 10 Q. Andif you look at that location, and then you
11 A. That has been the reach of the Snake River 11 aso and then look at the number of acres curtailed
12 that has been identified as the source of supply that's 12 relativeto getting that, you know, that priority date,
13 relevant for the Surface Water Coalition delivery call. 13 which s currently under the curtailment order roughly,
14 Q. Okay. Andwhen you look at this graph, this 14 and the number of acres curtailed. The blue line shows
15 Yyear, do you recall the shortage that is predicted to 15 the number of acres curtailed; would that be true?
16 Twin Falls Canal Company or roughly the shortage? 16 A. Yes
17 A. 5200 -- I'm not sure just Twin Falls Canal 17 Q. Okay. And the quantity of water expected for
18 Company the total in-season demand shortfall prediction |18 that dateisroughly the 75,000. And the number of
19 wasis 75,200 acre-feet. | don't recal if there was 19 acrescurtailed if you wereto draw just astraight line
20 oneor more entities that were part of that shortfall. 20 up, isroughly between 600 and 800,000 acres?
21 Q. Andjust for using that as a number purpose. 21 A. Yes. Andthefilesthat were provided with
22 Just so we can talk about this graph, so | make surel 22 theas-applied order, it was about 700,000 acres.
23 understand it. Where on this graph would 75,000 23 Q. Okay. Andif you look at the yellow line,
24 acre-feet like roughly fall, asfar as that volume goes 24 whichisthe steady state response. Isthere adot, and
25 under thethree line? 25 thistimewell go from the right-hand page since that
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1 ismaybealittle easier. Isthereayellow dot that is 1 MS. McHUGH: And, Garrick, asan FY1, you are
2 roughly the 75,000 acre-foot level on that? Do you see 2 very faint. Andyou weren't before, but are now, faint,
3 that? 3 astheFYI.
4 A. Yeah 4 MR. BAXTER: | will speak up closer.
5 Q. And by mine, | would count all the yellow dots 5 Q. (BY MS. McHUGH) Jennifer are you familiar
6 fromright to left as being maybe the ninth or tenth 6 with the concept of futile call?
7 dot? 7 A. Yes
8 A. Yeah, probably somewherein there. 8 Q. Wasthere any discussion about whether or not
9 Q. Okay. Andif you look at that dot under the 9 using the transient model might impact analysis of
10 steady state response, the relationship between the 10 futilecal?
11 75,000 acre-feet and the number of acres curtailed, that |11 MR. BAXTER: I'm going to object. Jennifer,
12 curtailsroughly 75,000 acresiswhat it looks like 12 again to the extent the answer to the question would
13 predicted under this -- in this graph? Does that kind 13 require you to disclose information regarding the
14 of -- therelationship is pretty close? 14 Director's deliberative process, specifically asto
15 A. Yeah, it would bein the ballpark. 15 futile call and whether you implemented it.
16 Q. Yeah. Soit'ssafeto say that when you runa 16 Y ou areinstructed not to answer the question.
17 transient curtailment run, the number of acres curtailed |17 THE WITNESS: | don't think | had any
18 to produce the same amount of water as would be produced |18 discussions with anybody about futile call.
19 under asteady state model run is significantly more? 19 Q. (BY MS. McHUGH) Do you know if anybody |ooked
20 A. Yes 20 at thisorder and, for example, using the kind of
21 Q. Inthiscase, it goesfrom roughly 75,000 21 information that is depicted on this graph, did any kind
22 acresto 700,000 acres? 22 of reasonableness analysis and whether this made any
23 A. Roughly, yes. 23  sense?
24 Q. Wereyou asked to do any analysis on whether 24 MR. BAXTER: Again, I'm going to abject to the
25 or not that was a reasonable amount of acresto be 25 extent the question would require you to disclose
Page 75 Page 77
1 curtailed for that amount of water? 1 information regarding the Director's deliberative
2 MR. BAXTER: I'm going to object. It cals 2 process as to reasonableness, specifically herein this
3 for alega conclusion as to the reasonableness. 3 question, you are instructed not to answer the question.
4 But, Jennifer, go ahead and answer the 4 Butif you can answer the question without disclosing
5 (uestion. 5 the deliberative process, you can answer the question.
6 THE WITNESS: No, | was not asked to do that. 6 THE WITNESS: Well, | mean, | can say that in
7 Q. (BY MS. McHUGH) Were there any discussions 7 thispresentation, | talk about, you know, what happens
8 about that? 8 with water that accrues during the future years. And |
9 MR. BAXTER: I'm going to object, Jennifer, to 9 don't make any recommendations about how that should be
10 the extent the answer to the question would requireyou |10 considered in thelegal or the policy decision. But |
11 todivulge or disclose information regarding the 11 do outline the technical facts of, you know, what the
12 Director's deliberative process on these legal issues as 12 implications are of going to the earlier priority date,
13 tolegal and policy issues with regard to which action 13 when the water accrues, and what are the potential fates
14 to choose in which to -- let me rephrase that as to 14 of water that accruesin future years during dry years
15 steady state or transient analysis. 1'm going to 15 and wet years. So that information was provided to the
16 instruct you to not answer the question. But if there 16 decision-makersto make the decision.
17 isinformation that you can relay that doesnot disclose |17 Q. (BY MS. McHUGH) Okay. So let'slook at the
18 the deliberative process, you are free to answer. 18 yelow line for amoment. We kind of discussed that
19 THE WITNESS: Y eah, | don't have anything | 19 about yellow dot No. 9 from the right-hand sideis
20 can answer on that. 20 roughly 75,000 acre-feet of water that would be
21 Q. (BY MS. McHUGH) Isit because you don't know, 21 produced. Can you give an approximate priority date
22 or because it was considered part of the Director's 22 that that amount from the yellow line would correspond
23 deliberative process? 23 to?
24 A. Becauseit would be considered part of the 24 A. Itwould beinthe mid-1980s.
25 deliberative process. 25 Q. And acurtailing in the mid-1980s does give
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1 some amount of water in the May 1st to September 30th | 1 Board, does have benefits that will accrue to the near
2 time period; correct? 2 Blackfoot to Minidoka reach this summer; correct?
3 A. Correct. Some water, yes. 3 A. Yes
4 Q. Okay. Now, if you take the amount of water 4 Q. And]| believe under the ground water
5 thisyear, for example, if you curtail back to roughly 5 appropriators, they also do recharge, and that recharge
6 the 1953 priority date, and you do it for this May 1st 6 isit expected to have benefit for this coming season
7 to September 30th date, I'm going to get back to this 7 for the near Blackfoot to Minidoka reach; correct?
8 comment you made about what you heard Karl Dreher's | 8 A. Possibly. A lot of that recharge accrues
9 concern was, because | have aquestion about that. That | 9 close enough to the river that | can't say without
10 what do you do with the additional water in future 10 analyzing it whether or not thereis still water yet to
11 years? 11 accrueto the reach.
12 So if next year there is ademand shortfall of 12 Q. But there has been no analysis of that; is
13 75,000 acre-feet, and you use atransient model run, how |13 that my understanding? Y ou haven't done that analysis?
14 do you think that's going to work? Canyou explainthat |14 A. No.
15 process? 15 Q. And the methodology order doesn't take that
16 A. It dependson, you know, what ends up 16 into account relative to the amount of water that's
17 happening thisyear. If there were no mitigation 17 going to be available to Twin Falls or the Surface Water
18 provided by any of the water users, and the curtailment |18 Coalition this season?
19 actually occurred, then the benefits that accrue to the 19 A. It'srealy aquestion of whether or not the
20 reach between the end of the season in April 20 shortfall calculation takes into account -- takes that
21 would offset the -- would reduce the shortfall 21 into account, because we're just calculating the
22 prediction, because they would be realized in the 22 priority date based on the shortfall. So you would have
23 variablesthey useto predict the shortfall. We would 23 tolook at whether or not the predictive variables they
24 then have to account for water yet to accrue from last 24 useto make the shortfall prediction include the impacts
25 year's curtailment during this season. And that would 25 of that recharge or not. | think in alot of cases,
Page 79 Page 81
1 work to reduce the curtailment date that would be 1 they do.
2 required in the upcoming season. However, if all of the | 2 Q. And who does that calculation?
3 water users mitigate instead of being curtailed, then 3 A. Matt Anders.
4 thereisno benefit yet to accrue, you know, from 4 Q. Looking back at this graph, we've established
5 mitigation by providing delivery of storage water. So 5 that the steady state response for providing
6 thenwewould just belooking at asingle year 6 approximately 75,000 acre-feet would include a
7 curtailment again. 7 curtailment of approximately 75,000 acres, and that
8 Q. Doesthe 1953 date in the order account for 8 priority date would be roughly in the mid-1980s.
9 theaccrua of water that has been re-charged to the 9 So if there was a curtailment of -- what would
10 aquifer benefiting the near Blackfoot to Minidokareach |10 you expect to happen if there was just a permanent
11 that has been done by the municipalities? 11 curtailment of, let's say, the mid-1980s. WEe'll pick a
12 A. Totheextent that it has accrued by April 1, 12 date to say, the mid-1980s, so a 1982 priority date.
13 yes. 13 What would happen to the amount of water that would
14 Q. And doesit account for the recharge done by 14 accrue to the near Blackfoot to Minidokareach if the
15 the ldaho Water Resource Board? 15 mid-1980s water rights were curtailed going forward?
16 A. Yes 16 A. Soyou are saying the mid-1980 water rights
17 Q. And doesthe 1953 priority date that's 17 would be curtailed every year in theory even though
18 proposed in the current order for the upcoming season, |18 that's not what the methodology allows for?
19 doesit account for the fact that some of that water is 19 Q. Yes, I'mjust trying to understand --
20 going to be accruing from past recharge activities 20 A. You arejust asking as atechnical question.
21 during thisirrigation season? 21 Q. --what thisgraph would look like if that was
22 A. No, it does not. 22 goingon.
23 Q. Sothose mitigation activitiesthat are 23 A. Soif that occurred for decades continuously,
24 undertaken by the cities for recharge purposes, andthe |24 then the annual average response would be similar to the
25 recharge that's done through the Idaho Water Resource |25  steady state response, which would be the yellow line on
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1 here. 1 curtailed, May 1st to September 30th. What would you
2 Q. Andif thejunior ground water rights, if the 2 expect to be the outcome for next year, a curtailment
3 mid-1980 ground water rights were never developed, like | 3 date, or isevery year just a brand new date, or how do
4 they didn't -- they just weren't developed, would that 4 you account for this year's benefits next year? Does
5 have the same impact to the near Blackfoot to Neeley 5 that make sense?
6 reach? Would there be the roughly 75,000 acre-feet in 6 A. Wadl, yeah. | guesswhat is happening this
7 that reach thisyear? 7 year with the curtailment, though? Is there mitigation
8 A. Yes, that'swhat we would predict would have 8 provided --
9 happened if those water rights had never -- if al the 9 Q. Let'sassume--
10 water rights junior to the mid-1980s had never been 10 A. --orisit--
11 developed. 11 Q. Let'sassume no mitigation for the first
12 Q. Do you know whether or not thereisa 12 answer.
13 transient run that shows monthly accruals to the near 13 A. Okay. So that would be the same answer | gave
14 Blackfoot to Minidoka reach with the 1953 priority date? |14 you before. We would need to -- if all of the junior
15 A. Yes. 15 ground water users are actually curtailed, we would need
16 Q. And have those been provided? 16 to set up next year's simulation so that there would be,
17 A. Yes. 17 you know, the simulation would start with this
18 Q. Andisthat inan output file, oristhat ina 18 curtallment. We would simulate that stress. And what
19 graph, or that could that be made into a graph? 19 would be accruing between May 1 and September 30th based
20 A. Wadll, it's both in the model output file 20 ontheyear before, would be part of the benefit that
21 format and in an Excel spreadsheet that was provided. 21 would accrue from, you know, curtailment into this
22 Q. Okay. Andif our consultant had a question on 22 season. Whatever accrued prior to, you know, prior
23 specifically where thisis at, would you be able to 23 to--wadll, and | guess| should say, April 1. So
24 point him to that exact file if for some reason we can't 24 whatever accrued prior to April 1 would be the benefits
25 findit? 25 of that would be included in the predictive variables
Page 83 Page 85
1 A. Yes, it'sinthe--yes, | can. Do you want 1 for the calculation of the shortfall volume. So as|
2 meto tell you the location now? 2 stated in the presentation, it would reduce the
3 Q. Sure 3 shortfall volume. So what that meansisif the
4 A. Okay. Soit'sinlike SWC April ESPAM zip 4 shortfall volume ends up being 75,000 acre-feset, it
5 folder, and thereis afile, subdirectory that says 5 would have been larger without the previous year's
6 Junior 12-30, 1953. And within that there should be an 6 curtailment.
7 Excd -- well, there is one Excel spreadsheet for the 7 Q. Sowould that require achangein how the
8 city municipa users, and one Excel spreadsheet for the 8 supply side, the supply available to the Minidoka reach
9 irrigation use, and then one that sums them together. 9 iscaculated?
10 Q. Okay. | wanted to go back to the question 10 A. No.
11 about what happens in consecutive years of transient 11 Q. Itwould just require achange in the input
12 curtailment? Soif thisyear we curtail May 1st to 12 and the variables to that prediction equation?
13 September 30th, back to 1953. And then next year, there |13 A. No, I'm saying that it would affect those
14 isademand shortfall, let's say, the exact same, 75,000 14 variablesphysically. So they would be different than
15 acre-feet. And maybeyou explained thisto meaready |15 they would have been otherwise.
16 but | need to understand it again. What would you 16 Q. Soinyour opinion, the way that the demand
17 expect next year to happen? 17 shortfall is currently calculated and proposed to be
18 A. I'msorry. Repeat that. What would | expect 18 calculated in the Fifth Amended Methodology Order alows
19 to happen next year if what happens this year? 19 for the variables to be changed next year based on this
20 Q. SoI'mtrying to understand what happensin 20 year'stransient curtailment?
21 consecutive years of transient curtailment. So this 21 A. Waell, what I'm sayingis, if therewerea
22 year, we curtail May 1st through September 30th. Andwe |22 transient curtailment this year, then that would be
23 expect what's on this graph to occur. Next year, if 23 realized in water that accrues to storage over the
24 thereisademand shortfall of 75,000 acre-feet again, 24 winter it would be realized in discharge at Box Canyon
25 and we expect the exact same time period to be 25 Spring. It would be realized at the water level ina
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1 well that they look at to make the prediction. So those 1 a--isitanunknown?
2 vaueswould al be higher. So it would be inherent in 2 A. Yes, we have not calculated those values for
3 their prediction, because the data they use will have 3 thedatesin between 1900 and 1949. It could be
4 changed in response to the curtailment. 4 calculated, but we have not done it.
5 Q. Okay. That washelpful. Do you understand 5 Q. Okay.
6 what the 75,000 acre-foot quantity is predicting, and 6 A. Sotheonly datapointsyou canrely onin
7 canyou explain that? 7 thisgraphisthedots. The dashed linein betweenis
8 A. Wadl, it'spredicting their demand shortfall. 8 justto help you visualy.
9 Soit's predicting what the difference will be between 9 Q. lsee Isee
10 their -- what the difference is between their predicted 10 A. Yeah
11 supply and their predicted demand. 11 MS. McHUGH: Okay. Can| take abreak, and |
12 Q. And who gave you that number to input into the 12 would liketo just confer with kind of the ground water
13 model in order to analyze the priority date? 13 user attorneys. And | will just call them on the phone
14 A. Matt Anders. 14 | think, do a conference call real quick. And then we
15 Q. I'mjust looking through your presentation to 15 can reconvene here. So can we havejust likea
16 seeif | have any other questions. Just onesecond. Do |16 five-minute break just to have a conferral.
17 you have an understanding of the amount of water that |17 MR. BAXTER: | have 11:05 right now. So 11:10
18 would accrue to the near Blackfoot to Minidokareachif |18 be back?
19 there were no ground water pumping? 19 MS. McCHUGH: Yes.
20 A. Yes, we usethe model to estimate that. 20 (Recess.)
21 Q. And do you remember what that number is? 21 MS. McHUGH: We are back on the record. Can
22 A. It would be closeto on the chart we were 22 wego back on the record?
23 previoudy looking at, that would show you what the 23 MR. BAXTER: Colleen is nodding her head.
24 estimateisusing the ESPAM2.2 data set. We only go 24 Q. (BY MS. McHUGH) Okay. We're back on the
25 back to the priority date in 1900 on this graph. So 25 record, Jennifer. And | just wanted to explore alittle
Page 87 Page 89
1 that'snot quite all of the ground water use. Thereis 1 hit about the time frame between the staff memo, dated
2 alittle bit junior or senior to 1900. But that would 2 December 23rd, 2022 and the April 21st, 2023, Fifth
3 getyou inthe balpark, because thereis not alot 3 Amended Methodology Order. And | just need to be clear
4 senior to 1900. So you would be looking at that yellow 4 onyour answers. So when did you become aware in that
5 dot. 5 time period that the Director was going to amend the
6 Q. Theyellow dot that's close to the 1900 range, 6 Fourth Methodology Order?
7 isthat what you are telling me? 7 A. I'msorry. Youlost methere.
8 A. Right. Soitwould beover amillion 8 Q. Okay.
9 acre-feet per year. 9 A. What staff memo are you talking about?
10 Q. Okay. Soif there were no ground water 10 Q. The December 23rd, 2022 staff memo that had
11 pumping, it's your understanding the amount of water 11 the recommendations from the technical working group?
12 that would accrue to the near Blackfoot to Minidoka 12 A. Sothat was one of the exhibits.
13 reach would be amillion acre-feet? 13 Q. Yes, that is Exhibit No. 4.
14 A. Approximately, yes. 14 A. Okay.
15 Q. Soif | look at thetransient line, and I'm 15 Q. Thetime period between Exhibit No. 4 and
16 going from left toright again. Anditiskind of a 16 Exhibit No. 1.
17 straight line from 1900 to approximately, it would 17 A. Okay.
18 appear to belike 1949. What isthat telling us? 18 Q. What I'm asking is, when did you become aware
19 A. Weéll, thelineis dashed because | did not 19 that the Director was going to amend the Fourth
20 model any dates between 1900 and January 1, 1949. 20 Methodology Order, and then come up with aFifth
21 Q. Uh-huh. 21 Methodology Order?
22 A. Soitwould not necessarily be astraight line 22 MR. BAXTER: I'm going to object to the
23 if wemodel datesin between. That just wasn't doneas |23 question. It isattempting to get to the Director's
24 part of thisanalysis. 24 déeliberative process as to modification of the
25 Q. Okay. So areyou saying that that's like 25 methodology order.
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1 So, Jennifer, to the extent your answer would 1 Q. What about any meetings with the Idaho Water
2 reveal discussionsrelated to that deliberative process, 2 Resource Board?
3 you areinstructed not to answer the question. If you 3 A. I'vebeen directed not to answer that
4 are aware of communications outside of internal 4 question.
5 deliberative processes, you are free to answer the 5 Q. Istheldaho Water Resource Board part of the
6 question asto those publicly available discussions. 6 Director's deliberative process?
7 THE WITNESS: Y eah, | mean, I'm not aware of 7 MR. BAXTER: Just a second here. Let me think
8 anything other than what's outlined in the first 8 thisthrough for aminute. 1'm going to instruct you,
9 paragraph of this memo. And then actually, | was not 9 Jennifer, to go ahead and answer the question.
10 even aware of -- | was not even aware of the dates that 10 THE WITNESS: Okay. I'm not aware of any
11 werelisted in thismemo. It saysthat in a status 11 discussions with the Idaho Water Resource Board relative
12 conference on August 5th, 2022, the Director issued a 12 tothe Fifth Methodology Order.
13 directive to convene a committee of expertsto review 13 Q. (BY MS. McHUGH) Any of the Idaho Water
14 and provide comments on potential technical changesto |14 Resource Board members?
15 the Fourth Amended Final Order Regarding Methodology. |15 A. Not that | am aware of.
16 Sothat's the extent of my awareness of the timing of 16 Q. Inyour opinion, Jennifer, isit fair that the
17 the Director'sintent iswhat's outlined here. 17 ground water users who are subject to the curtailment
18 Q. (BY MS. McHUGH) And between the December 18 under an Amended Fifth Methodology Order for them to not
19  23rd, 2022 memo and the issuance of the Fifth 19 beableto even know if there has been meetings, let
20 Methodology Order, on April 21st, 2023, were you aware |20 aone who isin the meetings, do you think it'safair
21 of any meetingsthat occurred within the Departmentto |21 process?
22 amend the Fourth Methodology Order? 22 A. lIt'salegal process. | don't think fairness
23 A. Not that | can discuss. 23 isusualy considered.
24 Q. Not that you can discuss. But were you aware 24 Q. Soinyour mind, the Director's deliberative
25 that there were meetings? 25 processisalegal process?
Page 91 Page 93
1 A. Garrick already directed me not to answer that 1 A. That's my understanding.
2 question. 2 Q. Do you understand why the Director's
3 Q. Okay. I'mgoing to ask you questions about 3 deliberative processis not allowed to be discussed with
4 these meetings on who was in the meeting. Was Mat 4 thewater users?
5 Weaver in those meetings; do you know? 5 MR. BAXTER: I'm going to abject. It calls
6 MR. BAXTER: Again, to the extent the answer 6 for alegal conclusion based on the witness answers.
7 of the question would require you to disclose 7 But, Jennifer, to the extent you know the
8 information regarding the Director's deliberative 8 answer, you can answer it.
9 processon legal or policy issues, including the 9 THE WITNESS.: Y eah, | don't know.
10 changing of the methodology order, and that includes 10 MS. McHUGH: And, Garrick, if | understand
11 discussions of IDWR staff, Jennifer, you areinstructed |11 what you are saying. Are you asserting a privilege?
12 tonot answer the question. If you cannot answer the 12 MR. BAXTER: No. You asked her for alegal
13 question, you can respond that way. 13 conclusion.
14 THE WITNESS: Y eah, I've been directed not to 14 MS. McHUGH: I'm asking you, Garrick, are you
15 answer the question. 15 asserting a privilege asto why she can't answer whether
16 Q. (BY MS. McHUGH) Okay. Was Shelley Keenin 16 or not there has been any meetings that occurred between
17 those meetings? 17 December 23rd, 2022 and April 21st, 2023 regarding
18 A. I'vebeen directed not to answer that 18 amending the methodology order?
19 question. 19 MR. BAXTER: So if I'm understanding it
20 Q. What about Tim Luke? 20 correctly, Candice, you are asking me that same question
21 A. I've been directed not to answer that 21 you started with twice, and asking whether or not we're
22 question. 22 making an argument about a deliberative process
23 Q. What about Brian Patton? 23 privilege? Isthat your question?
24 A. I've been directed not to answer that 24 MS. McHUGH: I'm asking you if you are
25 question. 25 asserting aprivilege.
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1 MR. BAXTER: Again, the Director's orders 1 known by their acronym IGWA, or IG-WA. And we've met
2 speak for itself. 2 before, and it's good to see you here. | appreciate you
3 MS. McHUGH: Okay. 3 being here.
4 Q. (BY MS. McHUGH) So back to my question to 4 | am going to ask you a number of questions.
5 you, Jennifer. Isit your understanding that the 5 And many of the topicsthat | had planned to ask you
6 deliberative process at the Department is not to be 6 about, Ms. McHugh has aready asked you questions. So |
7 disclosed to the ground water users? 7 amgoing to do my best not to duplicate questions that
8 A. | think as Garrick said, the Director's order 8 shehasasked. But thereissome that will seem
9 saysthat I'm not supposed to answer guestions about 9 similar, because | want to clarify the record and make
10 that in this deposition. 10 surel understood your answers properly. Okay?
11 Q. Andit'syour understanding that you are not 11 A. Okay.
12 even alowed to answer questions as to whether the 12 MR. BUDGE: Garrick, just for you, just to
13 process occurred? 13 follow up on the last exchange you had with Candice.
14 MR. BAXTER: Candice, I'm going to object to 14 Your instruction to Jennifer not to answer questionsis
15 the question here. | believe you are getting 15 based on the Director's order, not based on the
16 argumentative with regards to this particular issue. 16 assertion of an independent privilege; correct?
17 You've asked the question. She has answered the 17 MR. BAXTER: TJ, the order speaks for itself.
18 question. 18 MR. BUDGE: But your instruction not to answer
19 But to the extent you can answer the question 19 questions, are you relying upon the order, or are you
20 that wasjust asked, Jennifer, please go ahead and 20 asserting an independent privilege?
21 answer it. 21 MR. BAXTER: TJ, | indicated that we were
22 Q. (BY MS. McHUGH) Maybe onelast try, and then 22 relying upon the Director's order, and the Director's
23  maybel'll move on. So, Jennifer, wereyou part of the |23 authority there.
24 Director's deliberative process? 24 MR. BUDGE: Okay. Thanks, Garrick. | just
25 MR. BAXTER: Candice, I'm going to object to 25 wanted to confirm that. That'swhat | understood. |
Page 95 Page 97
1 that to the extent the answer requires a discussion of 1 appreciate that.
2 who participated in the Director's deliberative process, 2 Q. (BY MR.BUDGE) Jennifer, if you would please
3 | believethat is addressed by the Director's order, 3 pull out Deposition Exhibit 1, that's the Notice of
4 saying that heis not going to allow questions with 4 Deposition. And once you have that, you can turn to
5 regardsto hisdeliberative process. Asking who 5 page 3. If youlook at the top of page 3, thereisa
6 participated in that discussion isdirectly in 6 definition of "document." It'sreally long. So I'm not
7 contravention of the Director's order. So I'm going to 7 goingto ask youto read it carefully. Butif you just
8 instruct the witness not to answer the question. 8 skimthrough it, you'll seethat it includes essentially
9 MS. McHUGH: Okay. Well, Jennifer, | think 9 every type of written communication, whether it's paper
10 that'sall the questions| have for you today. | know 10 ordigital. And | just want you to understand that my
11 that other attorneys for other users do have questions, 11 next couple of questions, when | refer to "document,”
12 sol will signoff. | mean, | will still participate, 12 I'musing that broad definition.
13 but I'll be done for now. 13 There was some questioning early on in your
14 MR. BUDGE: Garrick, thisisTJ. I'm going to 14 deposition related to this Notice about what documents
15 ask questions of the deponent next. But | do have one 15 Yyou had brought, and what you had considered. And |
16 housekeeping matter and would ask that we go off the 16 just want to make sure that the record is clear.
17 record for amoment. 17 Jennifer, did you provide to Matt Anders any
18 MR. BAXTER: Colleen just nodded her head. 18 documents relating to the Fifth Methodology Order or the
19 We're off the record. 19 April 2023 As-Applied Order that was not yet uploaded to
20 (Off the record.) 20 the Department's website?
21 MR. BAXTER: We're back on the record. 21 A. To Matt Anders, not that | recall, no.
22 EXAMINATION 22 Q. Okay. Thank you. Did you provideto Mat
23 QUESTIONSBY MR. BUDGE: 23  Weaver any documents relating to the Fifth Methodol ogy
24 Q. Hi, Jennifer. I'm TJBudge. | represent the 24 Order or the April 2023 As-Applied Order that have not
25 |daho Ground Water Appropriators. They are commonly |25 been uploaded to the Department's website?
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1 MR. BAXTER: I'm going to object to the scope 1 A. They would be the only conversations that
2 of the question. Documents that have been provided to 2 would not fall under the deliberative process.
3 |IDWR staff that have not been identified to testify in 3 Q. Soyou are declining to identify other
4 thisparticular matter, | think are outside the scope of 4 conversations you've had with Matt Anders based on your
5 proceeding here. And it goesto specifically the 5 counsel'sinstruction?
6 Director's deliberative process in which he identified 6 A. Yes
7 atour last status conference that he does rely upon 7 Q. Okay. And have you had conversations with Mat
8 |IDWR'sstaff to help and assist him in this matter. 8 Weaver relating to the Fifth Methodology Order or the
9 And so because that question goes to 9 April 2023 As-Applied Order?
10 communications that ultimately result in the Director's |10 MR. BAXTER: Jennifer, to the extent your
11 deliberative process, Jennifer, I'm going to instruct 11 answer would require you to disclose information
12 you not to answer that question. 12 regarding the Director's deliberative process,
13 Q. (BY MR. BUDGE) Jennifer, did you provide to 13 gpecifically information you've shared with Mat Weaver
14 the Director any documents relating to the Fifth 14 that ultimately might have become part of the Director's
15 Methodology Order, or the April 2023 As-Applied Order |15 deliberative process, you are instructed not to answer
16 that have not been uploaded to the Department's website? |16 the question. If there are communications not related
17 THE WITNESS: Do you want me to answer it? 17 tothe deliberative process, you can answer the
18 MR. BAXTER: Yes. 18 question.
19 THE WITNESS: Okay. | mean, you say documents |19 THE WITNESS: Yeah, | don't -- | can't think
20 including emails. | think I had some email 20 of anything | can share with you that would not be
21 correspondence that he was included on. 21 considered part of the deliberative process.
22 Q. (BY MR. BUDGE) Anything other than emall 22 Q. (BY MR.BUDGE) Okay. And | may ask you other
23 correspondence? 23 questionsthat you can't answer. It's not necessary
24 A. No. 24 that Garrick repeat hisinstructions. So if thereis
25 Q. Jennifer, did you have any conversations with 25 any questions | ask that you are just unable to answer.
Page 99 Page 101
1 Matt Andersrelated to the Fifth Methodology Order or 1 If you would please answer that you are not able to
2 the April 2023 As-Applied Order? 2 answer that question based on the instruction of
3 A. I'msorry. Did | have what? 3 counsel, we'll understand the basis for your refusal.
4 Q. Didyou have any conversations with Matt 4 Jennifer, did you have any conversations with
5 Andersrelated to the Fifth Methodology Order or the 5 the Director about the Fifth Methodology Order or the
6 April 2023 As-Applied Order? 6 April 2023 As-Applied Order?
7 MR. BAXTER: And, Jennifer, to the extent an 7 A. I'munableto answer that based on
8 answer to that would reveal communications related to 8 instructions of counsel.
9 the Director's deliberative process, I'm going to 9 Q. Okay. And did you participate in any meetings
10 instruct you to not answer the question. But to the 10 involving Mat Weaver, or meetings with Mat Weaver or the
11  extent you can talk about factual issuesin which you 11 Director involving the Fifth Methodology Order or the
12 participated in related to the issues you've been 12 April 2023 As-Applied Order?
13 identified to testify here today about, the steady state 13 A. I'munableto answer that on the instruction
14 and transient modeling, the calculation of curtailment 14 of counsel.
15 priority dates, you can answer that question. 15 Q. Okay. Thank you. Jennifer, I'm going to
16 THE WITNESS: So, yes, | provided him the 16 switch gears to the Fourth Methodology Order. Did you
17 technical presentation that is Exhibit 6. So that he 17 contribute in any way to the development of the Fourth
18 could disperse that to the technical working group. | 18 Methodology Order?
19 also, prior to the issuance of the as-applied order, he 19 A. Notthat | recall, no.
20 sent methe shortfall demand volume. And | reported 20 Q. Okay. You mentioned earlier that when Matt
21 back the curtailment date that | calculated when that 21 Anders advised you that Department staff were going to
22 work was completed. 22 begin reviewing the Fourth Methodology Order, that you
23 Q. (BY MR.BUDGE) Arethosethe only 23 weregiven alist of issues that staff were considering.
24 conversations you had with Matt Anders about the 24 Do you recall that discussion?
25 methodology order or the as-applied order? 25 A. Yeah, | believel said that | was aware there
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1 wasalist of issues. And that | wastold that the 1 week of April. So, obviously, I'm doing that technical
2 steady state versusthe transient modeling issuewasone | 2 analysisduring that time frame.
3 of theissuesthat had been identified. And that that 3 Q. Okay. Thanks. Did you do anything related to
4 issuewas assigned to me. 4 the April 2023 order, other than identify the
5 Q. Gotyou. Doyou recal seeing adocument, an 5 curtailment date needed to produce the demand shortfall
6 internal document of the Department that identified the 6 volume?
7 issuesthat would be considered? 7 A. Yeah, just work | needed to do that,
8 A. No, | don't recall seeing alist. 8 including, you know, updating some of the input data,
9 Q. Andl believeyou said that Matt Andersisthe 9 the POD file, and the municipal diversionsthat are used
10 person that communicated to you that you would be 10 intheanaysis.
11 assigned the transient state versus steady state issue? 11 Q. Didyou review the comments that Sophia
12 A. Yes 12 Sigstedt and Greg Sullivan submitted to Matt Anders on
13 Q. Doyou recal what month that was communicated 13 January 16th of 2023 in response to the staff
14 toyou? 14 recommendation issued December 23rd of 2022?
15 A. No. 15 A. The portion that related to the transient
16 Q. Earlier, and you can review this, Deposition 16 modeling, yes.
17 Exhibit 4, which iswhat | call the preliminary 17 Q. And in response to those comments, did you
18 recommendations of Department staff. That first 18 have further discussions with Matt Anders concerning
19 sentence, which you noted refers to a status conference |19 those comments?
20 on August 5th of 2022. Do you recall whether Matt 20 A. Tomy recollection, there were not any
21 Andersasked you or assigned you to review thesteady |21 comments on the technical method. | don't recall Greg
22 dtate versus transient state issue before or after 22 Sullivan commenting on that issue. | recall Sophia
23 August 5th? 23 reiterated some of the technical information |
24 A. I'mpretty sureit was after August 5th. 24 presented, and then commented that it would be a big
25 Q. Okay. Andwhen did you begin your analysisin 25 change for the ground water users, which is also, you
Page 103 Page 105
1 that regard? 1 know, consistent with the information that was presented
2 A. | dontrecall exactly when | began it. 2 tothetechnical working group. But there were not any
3 Q. Just the best of your recollection? 3 comments on the technical methods | was using to do the
4 A. Sometimeinthefall of 2022. 4 transient calculation.
5 Q. Okay. Sometime between August 5th and your 5 Q. Doyouknow if any Department staff members
6 presentation of the technical working group on November | 6 prepared any type of documents for use by the Director
7 28th, | guess? 7 based on the feedback that Sophia Sigstedt and Greg
8 A. Yeah,and| -- yeah. | don't think it 8 Sullivan provided in their January 16th comments?
9 was-- | don'tthink | beganitin August. | think it 9 MR. BAXTER: TJ, could you restate your
10 wassometimein thefall. 10 question?
11 Q. Didyou do any modeling work related to the 11 Q. (BY MR.BUDGE) Yeah, let me ask it thisway.
12 Fifth Methodology Order or the April 2023 As-Applied |12 How were the comments that Sophia and Greg considered on
13 Order, after December 23rd, 2022? 13 January 16th, how are those considered in the
14 A. Canyou repeat the question? 14 Department?
15 Q. Yes. After what | call the preliminary 15 MR. BAXTER: Jennifer, to extent that the
16 recommendations of staff, after that wasissued on 16 answer to the question would require you to disclose
17 December 23rd of last year, did you do any modeling work |17  information regarding the Director's deliberative
18 after that date related to the Fifth Methodology Order 18 process and how he how he evaluated the information that
19 orthe April 2023 As-Applied Order? 19 was provided, you are instructed not to answer the
20 A. Weéll, thereistwo separate documents there. 20 question. The Director's conclusions are listed in the
21 Related to the Fifth Methodology Order order, no, | did |21 methodology order, and they speak for themselves.
22 not do any more technical analysis for the Fifth 22 THE WITNESS: Okay.
23 Methodology Order. For the April 2023 applied order, | |23 MR. BAXTER: To the extent that there are
24 obviously did technical analyses, because we did not 24 communications that are not related to the deliberative
25 know the shortfall volume until, you know, the first 25 process that have been made public, you are freeto
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1 answer the question. 1 through September.
2 THE WITNESS: Yeah, | mean, | can only speak 2 Q. Okay. | understood from your conversation
3 for myself. Andasl aready stated, | reviewed the 3 with Ms. McHugh that a portion of the accrualsin future
4 comments that were submitted, and did not see any 4 water years may be realized in the measurements that go
5 comments about the technical method that | outlined for | 5 into predicting the forecast supply, such as Box Canyon,
6 doing the transient analysis. So for my piece of it, | 6 and others you've mentioned; is that right?
7 did not see any technical recommendationsthat neededto | 7 A. Yes.
8 beaddressed, and I did not work on any of the other 8 Q. Based on your understanding of the forecast
9 issuesthat were addressed in Exhibit 4, so | can't 9 supply, doesit account for accruals that would happen,
10 speak to those. 10 you know, after April 1?
11 Q. (BY MR. BUDGE) Wereyou involved in any 11 A. No, | don't think it would.
12 meetings with the other Department staff members, where |12 Q. Okay. Did you have any involvement in
13 the comments of Sophiaor Greg Sullivan were reviewed? |13  reviewing the acreage component of the Fourth
14 A. | think I'm unable to answer that based on the 14 Methodology Order?
15 instruction of counsel. 15 A. No.
16 Q. Okay. Wereyou involved in any way in 16 Q. Didyou have any involvement in reviewing the
17 reviewing the forecast supply component of the Fourth |17  baseline year component of the Fourth Methodology Order?
18 Methodology Order? 18 A. No.
19 A. No. 19 Q. Didyou have any involvement in reviewing the
20 Q. | wantto follow up on adialog you had with 20 crop water need component of the Fourth Methodol ogy
21 Ms. McHugh relating to the effect of a curtailment in 21 Order?
22 future years under the Fifth Methodology Order. My 22 A. No.
23 understanding isthat this Fifth Methodology Order'suse |23 Q. And did you have any involvement involving the
24 of atransient state model will show how much of the 24 project efficiency component of the Fourth Methodol ogy
25 curtailed water will accrue to the target reach near 25 Order?
Page 107 Page 109
1 Blackfoot to Minidokaor Neeley in each successivewater | 1 A. No.
2 year; isthat correct? 2 MR. BUDGE: Okay. Can we go off the record
3 A. Themode output outputs -- yeah, | mean, it 3 for amoment?
4 outputstime series datafor aslong a period as you 4 MR. BAXTER: Colleen, is nhodding her head yes.
5 programit to do. 5 (Lunch recess.)
6 Q. Maybeto help me ask this question. If you'll 6 MR. BUDGE: Back on the record.
7 turnto Deposition Exhibit 6. That's your presentation 7 Q. (BY MR.BUDGE) Jennifer, welcome back. |
8 tothetechnical group in November. 8 want to just continue with the deposition. And ask you
9 A. Sorry. Which page? 9 to explain to me how the ESPA model works once you are
10 MR. BAXTER: | think he said page 6. 10 given ademand shortfall number. For example, this
11 Q. (BY MR.BUDGE) It's Deposition Exhibit 6, but 11 spring you were given ademand shortfall model of 75,200
12 it'sgot abar page that looks like this, if you can see 12 acre-feet. Canyou explain how the model then predicts
13 that. Did you preparethat bar chart, Jennifer? 13 how much curtailment is needed to offset that dimension
14 A. Yes, | did. 14 orfal?
15 Q. And canyou explain what that shows? 15 A. | can explain the process which involves both
16 A. It showsthe predicted responseto aMay 1 16 the ESPAM model and some pre-processing software that we
17 curtailment of water rights junior to October 11th, 1900 |17 use. We're using the methods that were documented in
18 at or near Blackfoot to Minidokareach. And I've 18 the curtailment scenarios that have been published with
19 summarized it by different time periods. So thefirst 19 every version of the model. And for this delivery call
20 bar shows the volume that would accrue between May and |20 we clip everything to the area of common ground water.
21 September of the same water year is the curtailment. 21  We have apoint of diversion file that has points of
22 And then the second bar shows the volume that would 22 diversionsfor all of the water rights with their
23 accrue during th